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TAXATION  AXB  PUBLIC  DEBTS* 

Mr.  President  and  Gentlemen: 

I  APPRECIATE  the  courtesy  of  an  invitation  to 
speak  to  the  solid  men  of  Newark  on  a  matter  of 
public  interest.  My  subject — taxation — does  not  lend 
itself  to  entertaining  treatment ;  nevertheless,  it  is  a  mat- 
ter that  cannot  wisely  be  neglected.  No  doubt  you  could 
find  more  enjoyment  this  evening  somewhere  else,  but 
the  pursuit  of  happiness  (which  the  constitution  re- 
gards as  one  of  the  chief  ends  of  man)  would  be  all  in 
vain  if  we  should  neglect  the  unpleasant  duties  that 
attend  the  chase.  The  time  is  out  of  joint  in  our  state 
and  country,  as  it  was  in  Denmark  in  Hamlet's  day,  and 
it  is  incumbent  on  gentlemen  of  light  and  leading,  like 
the  members  of  this  chamber  of  commerce,  to  do  all  they 
can  to  set  it  right. 

It  is  not  necessary  to  remind  you  that  enormous  in- 
creases in  taxation  and  public  debts  have  occurred  dur- 
ing the  past  generation,  due  primarily  to  a  turn  in  the 
tide  of  sentiment  in  regard  to  the  proper  sphere  and 
duties  of  government,  and  the  movement  of  this  tide  was 
accelerated  by  the  World  War.  Unhappily  there  are  no 
safe-guards  in  our  state  or  federal  constitution  against 
oppressive  taxation,  and  so  our  courts  are  without  power 
to  afford  relief.  There  is  no  theoretical  and  not  much  of 
a  practical  limit  to  the  exercise  of  the  taxing  power.  A 
tax  rate  of  ten  per  cent.,  or  more,  is  just  as  lawful  as  a 
rate  of  two  per  cent.  Chief  Justice  Marshall,  in  one  of 

*  Address  before  the  Chamber  of  Commerce  of  Newark,  New 
Jersey.  March  27,  1924. 


2  Essays  and  Speeches  of  Frank  Bergen 

his  wise  and  precious  opinions,  declared  that  "the  power 
to  tax  involves  the  power  to  destroy. ' ' 

The  fathers  of  our  country,  as  we  fondly  call  them, 
made  war  on  the  Mother  of  Nations  on  account  of  taxa- 
tion ;  but  in  framing  our  state  and  federal  constitutions 
they  forgot  to  provide  against  excessive  taxation  in  the 
future.  Perhaps  it  was  incredible  in  those  days  that 
representatives  chosen  by  the  people  would  be  as  indis- 
creet in  the  exercise  of  the  power  of  taxation  as  George 
the  Third  and  his  ministers  were  150  years  ago. 

How  the  current  craze  for  taxing,  and  contracting 
public  debts  may  culminate  and  terminate  we  shall  prob- 
ably know  by  and  by,  for  it  is  quite  certain  that  we  are 
moving  in  a  dangerous  direction  at  a  rapid  pace,  and  the 
fact  that  not  many  of  our  fellow  citizens  seem  to  be  dis- 
turbed by  it  is,  itself,  one  of  the  alarming  features  of  the 
situation.  Taxpayers,  like  the  rulers  over  Israel,  should 
neither  slumber  nor  sleep. 

It  is  not  often  that  an  economic  craze  can  be  cured 
by  waving  danger  signals.  Nature's  remedy — financial 
and  industrial  collapse — is  more  cruel,  but  it  is  effective. 
Washington,  speaking  of  the  loose-jointed  government 
under  the  continental  congress,  said  it  was  founded  on 
too  favorable  an  opinion  of  human  nature.  In  the  matter 
of  taxation  Washington's  criticism  could  be  justly  ap- 
plied to  all  of  our  pyramid  of  governments  as  now  estab- 
lished. When  Washington  was  president,  and  for  many 
years  after,  the  taxing  power  was  held  in  check  by  safe- 
guards that  have  since  been  weakened  or  removed.  Many 
of  us  have  been  taught  to  believe  that  government  should 
be  a  nurse,  not  a  policeman. 

I  like  the  sentiment  expressed  in  one  of  the  veto  mes- 
sages of  the  late  President  Cleveland.  Thirty  years  ago 
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or  more,  while  he  occupied  the  White  House,  he  vetoed  a 
bill  which  congress  had  passed  under  a  benevolent  im- 
pulse, although  it  could  not  be  justified  on  any  sound 
theory  of  government.  In  his  veto  message  the  coura- 
geous  and  common-sensible  president  made  a  remark  that 
I  should  like  to  see  inscribed  in  large,  clear  letters  over 
the  portals  of  every  legislative  hall,  council  chamber  and 
public  school  building  in  the  country.  He  said:  "It  is 
the  duty  of  every  able-bodied  man  to  support  the  gov- 
ernment; it  is  not  the  duty  of  any  government  to  sup- 
port any  able-bodied  man."  Mendicancy  should  not  be 
taught  or  encouraged  by  taxation,  because  it  would  make 
us  a  nation  of  dependents  and  weaklings.  Screaming  or 
supplicating  for  help,  instead  of  helping  one 's  self,  indi- 
cates want  of  courage  and  self-respect. 

Not  long  ago  it  was  one  of  our  maxims  that  taxes 
should  be  levied  only  to  an  amount  sufficient  to  support 
the  government  operating  within  its  legitimate  sphere 
and  economically  administered.  Jefferson  told  his  con- 
temporaries that  the  best  government  is  that  which  gov- 
erns least.  Those  doctrines  of  the  good  old  times  appear 
to  have  lost  their  influence  in  our  day.  Many  of  our  pub- 
lic officials  consider  it  to  be  their  duty  to  get  something 
from  the  commonwealth  for  the  benefit  of  some  indi- 
vidual, bloc,  race  or  locality,  instead  of  doing  something 
or  everything  to  promote  the  general  public  welfare. 
This  bad  habit  has  grown  to  such  proportions  that  many 
thoughtful  men  are  beginning  to  despair  of  the  stability 
of  our  republic  and  of  democracy  generally.  Let  us  see 
how  far  we  have  departed  from  the  doctrines  that  were 
considered  indispensable  by  the  wise  men  of  the  past, 
and  how  far  we  have  changed  private  property  to  public 
property  by  means  of  the  exercise  of  the  taxing  power. 
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It  will  be  necessary  for  me  to  call  attention  to  some 
figures  that  I  have  used  in  other  speeches  and  publica- 
tions on  this  subject.  In  1896  the  amount  appropriated 
for  administering  the  government  of  this  state  was 
$2,242,714.85,  which  was  less  than  the  expense  for  the 
preceding  year.  In  1922  the  appropriation  was  $16,879,- 
475.47,  about  seven  and  a  half  times  as  much.  Last  year, 
however,  a  change  for  the  better  occurred;  the  amount 
appropriated  was  $15,290,258.75.  But  the  legislature 
which  has  recently  adjourned  appropriated  more  than 
seventeen  million  dollars  for  the  current  year.  These  ap- 
propriations made  by  the  legislature  are  in  addition  to 
the  one  mill  road  tax,  which  last  year  amounted  to  $4,- 
128,336.17,  and  to  the  amount  received  for  automobile 
licenses  amounting  to  $7,981,022.56  in  that  year. 

For  many  years,  and  until  1920,  this  state  enjoyed 
freedom  from  debt.  The  constitution  prohibits  the  legis- 
lature from  contracting  a  debt  in  time  of  peace  in  excess 
of  $100,000  without  a  vote  of  the  people.  Since  1920  the 
state  has  issued  bonds  and  undertaken  enterprises  that 
will  probably  result  in  a  debt  of  more  than  $150,000,000. 
Bonds  have  been  authorized  to  the  amount  of  $40,000,000 
for  a  soldiers '  bonus  and  to  pay  our  state 's  share  of  a  tun- 
nel under  the  Hudson  and  a  bridge  across  the  Delaware, 
which  are  now  in  course  of  construction.  "We  shall  be 
called  upon  next  November  to  authorize  the  state  to  issue 
bonds  for  $8,000,000,  one-half  of  the  estimated  amount 
of  the  cost  of  the  tunnel  over  the  original  estimate ;  and 
I  understand  the  bridge  over  the  Delaware  will  also  cost 
about  fifty  per  cent,  more  than  the  original  estimate. 
That  we  shall  probably  hear  from  next  year. 

In  1890  the  indebtedness  of  the  municipalities  in  this 
state,  including  counties,  amounted  to  $47,000,000.   In 
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1912  the  amount  was  $169,527,000.  A  year  ago  the 
amount  was  $374,000,000,  eight  times  as  much  as  in  1890, 
and  at  present  I  have  no  doubt  it  is  still  larger. 

The  public  debts  resting  on  the  people  of  New  Jersey 
to-day  exceed  twenty-two  per  cent,  of  the  assessed  value 
of  all  the  property  in  the  state,  which,  in  1922,  amounted 
to  $4,051,000,000.  If  we  add  together  the  debts  of  the 
municipalities  in  this  state,  the  debts  of  the  counties,  and 
the  debts  contracted  directly  by  the  state  government,  it 
will  be  found  that  the  amount  on  December  31,  1922,  was 
$396,055,867.76,  less  $61,199,891.43  provided  for  by  sink- 
ing funds,  the  net  amount  on  that  date  being  $334,855,- 
976.33.  I  should  say  it  is  nearly  $400,000,000  at  present. 

But  this  is  not  all,  and  perhaps  not  one  half  of  the 
public  debt  for  which  the  people  of  this  state  are  liable. 
We  are  bound  for  our  share  of  the  national  debt.  That 
debt  in  October,  1922,  was  $22,525,773,000.  From  that 
amount,  however,  it  would  be  fair  to  deduct  $4,600,000,- 
000,  the  amount  which  Great  Britain  owes  and  probably 
will  pay.  This  leaves  the  net  debt  of  the  United  States 
$17,925,773,000,  which  may  possibly  be  further  reduced 
by  payments  some  time  in  the  future  by  some  of  the 
moribund  nations  of  Europe,  if  they  should  ever  come  to 
their  senses  and  revive. 

Taking  the  national  debt,  however,  as  $17,925,773,- 
000,  what  is  New  Jersey 's  share  ?  In  1921,  the  last  year 
for  which  the  figures  are  at  hand,  New  Jersey  paid  2.84 
per  cent,  of  the  federal  taxes.  Based  upon  that  percent- 
age, our  share  of  the  national  debt  would  be  $509,091,- 
953.  If  the  national  debt  should  be  apportioned  among 
the  states  according  to  population,  our  share  would  con- 
siderably exceed  that  sum,  because  the  population  of 
New  Jersey  by  the  last  census  was  3,156,000,  and  the 
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population  of  the  whole  country,  excluding  our  insular 
possessions,  was  about  105,000,000.  Adding  our  share  of 
the  national  debt  to  the  debts  contracted  by  the  state, 
the  counties  and  municipalities,  it  will  be  seen  that  the 
total  debt  vexing  our  people  amounts  to  $905,147,820.76. 

The  assessed  value  of  all  the  property  in  this  state, 
real  and  personal,  in  1922,  as  I  have  said,  was  $4,051,- 
578,201.11 ;  consequently  the  public  debts  for  which  the 
people  of  this  state  are  responsible  amount  to  22.34  per 
cent,  of  that  amount.  It  does  not  make  any  difference 
which  of  the  pyramid  of  governments  under  which  we 
live  created  these  obligations ;  they  are  burdens  upon  the 
people  of  our  state  precisely  as  if  the  bonds  had  been 
issued  by  the  state  itself  or  by  its  municipalities. 

Public  debts  can  only  be  paid  by  taxation,  and  those 
wTho  pay  taxes,  either  directly  to  the  collector  or  con- 
cealed in  the  prices  of  articles  that  they  must  purchase 
are  liable  for  enormous  burdens  already  imposed  on  the 
people,  and  which  are  still  increasing.  In  1907  the  legis- 
lature enacted  a  statute  prohibiting  municipalities  from 
contracting  debts  in  excess  of  seven  per  cent,  of  the  as- 
sessed value  of  the  real  estate  of  their  taxpayers;  that 
was  supposed  to  be  the  danger  line. 

In  1921  the  state,  county  and  municipal  taxes  col- 
lected by  our  state  and  local  governments  amounted  to 
more  than  $51  per  capita,  which  is  $10  more  than  the 
average  throughout  the  country,  and  probably  the  high- 
est in  the  world.  In  the  British  empire  in  that  year  the 
per  capita  tax  was  $48.  The  amount  of  taxes  collected  by 
the  state,  counties  and  municipalities  last  year  amounted 
to  $175,000,000,  which  was  $11,000,000  more  than  in  the 
year  before  and  considerably  less  than  the  amount  that 
will  be  levied  this  year.  State  and  local  taxes,  however, 
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constitute  only  forty-two  per  cent,  of  all  the  taxes  we 
pay.  The  federal  taxes  amount  to  fifty-eight  per  cent,  of 
the  total,  so  that  the  people  of  this  state  pay  at  least 
$400,000,000  a  year  in  federal,  state  and  local  taxes — 
more  than  a  million  dollars  a  day,  and  almost  exactly  ten 
per  cent,  of  the  assessed  value  of  all  the  property,  real 
and  personal,  in  the  state. 

This  plague  of  excessive  taxation  is  not  confined  to 
New  Jersey,  although,  perhaps,  we  are  afflicted  worse 
than  the  people  of  any  other  state.  In  the  fiscal  year 
1920-21  taxes  collected  in  this  country  by  all  of  our  gov- 
ernments and  for  all  purposes  amounted  to  $8,489,000,- 
000,  which  is  considerably  more  than  twice  the  assessed 
value  of  all  the  property  in  this  state,  and  is  more  than 
three  times  as  much  as  the  entire  national  debt  at  the 
close  of  the  Civil  War.  The  national  debt  contracted  dur- 
ing the  Civil  War  reached  its  highest  point  June  1,  1866. 
Since  the  close  of  the  fiscal  year  1919-20  federal  taxes 
have  somewhat  decreased,  but  state  and  municipal  taxes 
have  continued  to  increase,  notwithstanding  copious 
promises  in  political  platforms  and  volleys  of  speeches 
and  editorials  that  have  been  leveled  against  extrava- 
gance. 

I  am  indebted  to  the  courtesy  of  John  Howe,  director 
of  revenue  and  finance  of  Newark,  for  some  figures  show- 
ing the  course  of  taxation  here  in  Newark  during  the 
past  ten  years  from  which  it  appears  that  in  1914  the 
assessed  value  of  property  in  this  city  was  $403,199,704, 
and  the  budget  for  that  year  was  $11,122,495.18.  In  1923 
the  assessed  value  of  property  was  $578,971,103,  an  in- 
crease of  $175,000,000  over  1914.  The  budget  for  1923 
was  $19,261,593.45.  I  understand  the  budget  for  the 
present  year  will  be  nearly  a  million  dollars  more.  This 
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does  not  include  federal  taxes  collected  in  the  city.  The 
people  of  Newark  probably  pay  nearly  $4,000,000  a 
month  in  taxes,  all  told. 

I  am  glad  to  say  that  these  figures  are  not  so  depress- 
ing as  the  corresponding  figures  in  neighboring  towns 
for  the  same  years.  In  one  city  here  in  Essex  county  the 
budget  increased  from  $351,552.89  in  1914  to  $876,- 
286.52  last  year. 

These  are  but  a  few  of  the  myriad  of  statistics  that 
indicate  the  progress  of  communism  by  means  of  the  tax- 
ing power.  I  suppose  no  thoughtful  man  familiar  with 
this  situation  believes  that  the  progress  indicated  by  the 
figures  I  have  mentioned  can  continue  indefinitely,  or 
much  longer,  without  precipitating  a  shock  such  as  we 
may  read  of  in  the  history  of  the  'thirties,  the  'fifties 
and  the  'seventies,  if  nothing  worse.  Ignoring  the  facts 
and  their  significance  simply  aggravates  the  danger. 

I  look  upon  this  riot  of  taxation  and  increase  of  pub- 
lic debts  as  a  symptom  of  a  disease  that  is  injuring,  if  not 
rotting,  the  foundations  of  the  state.  It  may  be  curable, 
but  my  impression  is  that  it  will  tax  our  wits  and  our 
courage  to  the  utmost  to  discover  and  successfully  ad- 
minister a  remedy.  Russia,  some  years  ago,  plunged  into 
a  sea  of  troubles  in  trying  to  administer  the  theories  of 
communism,  and  is  now  struggling,  so  we  hear,  to  get  out 
again ;  but  we  are  still  wading  in. 


WHY  TAX  RATES  INCREASE* 

Mr.  President  and  Gentlemen: 

IF  I  might  for  a  moment  put  modesty  on  one  side,  as 
Falstaff  put  the  fear  of  God  on  his  right  hand,  I 
should  feel  inclined  to  say  that  there  is  at  least  a  slight 
degree  of  propriety  in  asking  me  to  come  this  evening 
and  say  a  word  at  your  banquet,  prepared  no  doubt,  as 
a  means  of  launching  the  board  of  trade  of  this  couplet 
of  villages  on  a  career  of  usefulness.  Some  of  you  may 
not  remember  that  I  was  the  attending  physician  at  the 
birth  of  your  boroughs ;  that  I  officiated  at  their  baptism, 
and  now  and  then  when  I  wish  to  make  merry  with  my 
friends,  I  claim  still  to  be  the  indulgent  godfather  of 
both  your  towns.  And  perhaps  I  may  be  permitted  some 
day  to  ring  the  bell  when  these  two  young  and  charming 
villages  shall  be  joined  forever  by  the  bands  of  munici- 
pal wedlock. 

But  I  promised  to  say  a  word  about  the  mission  of  a 
board  of  trade,  which  I  understand  to  be  one  of  the 
building  trades  without  a  strike  clause  in  its  constitu- 
tion. I  have  seen  boards  of  trade  start  out  with  high 
hopes  of  restoring  the  Garden  of  Eden  without  a  sour 
apple  or  a  talking  serpent  to  annoy  the  ladies  or  de- 
stroy the  peace  and  quiet  of  the  neighborhood ;  but  after 
awhile  I  have  seen  their  courage  ooze  away,  and  their 
meetings  come  to  resemble  the  famous  conference  of  the 
three  tailors  of  Tooley  street.  But  I  have  also  noticed 
that  when  something  good  to  eat  and  to  drink  is  served 
at  meetings  of  boards  of  trade  the  attendance  is  always 

*  Speech  at  a  banquet  of  the  Board  of  Trade  of  Eoselle  and 
Roselle  Park,  New  Jersey,  March  31,  1910. 
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large  and  enthusiastic,  even  though  there  is  a  high 
charge  for  admission,  and  so  I  venture  to  suggest  that  it 
might  be  well  to  hold  meetings  on  those  terms  once  or 
twice  a  month,  taking  care  to  observe  the  limitations  of 
the  excise  laws,  and  to  respect  the  sentiment  which 
strives  to  uphold  and  enforce  them. 

Boards  of  trade  sometimes  endeavor  to  accomplish 
their  purpose  by  issuing  booklets  filled  with  enticing 
information.  The  books  generally  tell  of  the  excellent 
train  service,  the  distance  to  the  center  of  the  mam- 
moth city,  still  growing  by  high  leaps  and  long  bounds 
on  and  around  Manhattan  island.  They  boast  of  their 
copious  water  supply 

The  purest  and  sweetest  that  nature  can  yield. 

They  tell  of  schools  where  the  young  are  taught  how 
to  live  in  this  world,  and  of  churches  where  the  future  is 
disclosed  to  them.  Some  of  these  booklets  are  illustrated 
with  pictures  of  prominent  citizens  and  buildings  (and 
there  is  plenty  of  good  material  for  decorations  of  that 
kind  here  in  Roselle  and  in  Roselle  Park).  They  sel- 
dom fail  to  dwell  upon  the  absence  of  mosquitoes ;  but  I 
have  never  noticed  in  any  of  these  publications  an  expla- 
nation of  the  common  mystery  that  as  towns  grow  in 
stature  they  increase  in  tax  rate,  and  as  the  tax  rate  be- 
comes a  menace,  valuations  of  property  are  jacked  up  to 
the  limit  of  endurance,  and  by  and  by  the  old  rate  is 
applied  to  the  new  valuation. 

Of  course,  we  all  understand  that  a  highly  civilized 
and  populous  community  cannot  live  or  prosper  on  a  few 
crumbs  that  fall  from  a  poor  taxpayer's  table,  and  that 
those  who  long  for  a  return  to  Jeffersonian  simplicity 
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are  not  likely  to  be  gratified  in  our  day,  perhaps  never, 
as  our  country 

goes  darkling  down  the  torrent  of  its  fate 

following  realms  and  rulers  that  have  passed  away. 

Let  me  endeavor  to  interpret  the  mystery  of  the  grow- 
ing tax  rate  in  rural  communities,  and  pardon  me  if  in 
doing  so,  I  should  strike  here  and  there  an  unpopular 
note.  The  growing  tax  rate  is  not  due,  in  my  judgment, 
to  the  growth  of  socialism  in  this  country.  Socialism  is 
an  ingenious  and  attractive  system,  but  it  omits  to  take 
human  nature  into  account,  and  the  word  itself  is  much 
misunderstood  and  often  misused.  Communism  is  the 
most  serious  danger  that  besets  us  now.  The  mystery  of 
the  growing  tax  rates  is  partly  due,  no  doubt,  to  the  fail- 
ure of  public  teachers — preachers  and  editors — to  ex- 
pound to  us  the  true  lesson  of  the  parable  of  the  barren 
fig  tree — but  let  that  pass  for  the  present.  The  partial 
explanation  I  wish  to  offer  is  this,  and  if  I  am  right 
about  it  your  board  of  trade  may  do  something  to  check 
the  evil.  I  will  explain  by  an  illustration:  Some  young 
man  with  a  growing  family  wearies  of  the  dirt  and  noise 
and  congestion  of  a  great  city,  and  begins  to  look  about 
in  the  suburbs  for  a  location  for  a  home.  He  soon  falls 
into  the  hands  of  some  energetic  and  talkative  real  estate 
agent,  and  a  number  of  building  lots  are  shown  to  him  in 
different  localities  and  varying  in  price.  As  economy  is 
one  of  the  young  man's  objects,  he  finally  purchases  a 
lot  about  fifteen  hundred  feet  or  more  beyond  most  of 
the  public  improvements,  because  he  gets  the  lot  for  a 
few  hundred  dollars  less  than  it  would  have  cost  if  he 
had  purchased  near  the  central  portion  of  the  village. 
The  young  man  erects  a  dwelling  on  his  building  lot, 
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costing  from  three  to  five  thousand  dollars,  and  moves 
in.  If  a  good  citizen,  he  begins  to  take  an  interest  in  local 
public  affairs,  and  soon  discovers  that  there  is  no  hy- 
drant near  his  dwelling,  and  sends  a  petition  to  the  gov- 
erning body  of  the  municipality  to  have  one  erected. 
Yielding  to  his  importunity  his  request  is  complied  with. 
By  and  by  he  feels  the  need  of  a  street  light  to  guide 
him  home  after  nightfall ;  a  similar  request  is  made  and 
compliance  follows.  Then  he  feels  the  inconvenience  of 
living  without  a  sewer  near  his  cottage;  he  solicits  an 
extension,  which  is  made  partly,  perhaps  largely,  at  pub- 
lic expense,  and  so  it  goes  on  until  the  public  is  charged 
annually  with  an  expenditure  of  from  one  hundred  to 
two  hundred  dollars  a  year  in  one  way  or  another  to  ac- 
commodate the  immigrant,  besides  the  cost  of  educating: 
his  children.  His  tax  bill  amounts  perhaps  to  thirty  or 
forty  dollars  a  year.  But  if  he  had  paid  a  few  hundred 
dollars  more  for  his  building  lot,  located  on  the  line  of 
the  conveniences  I  have  referred  to,  the  young  man 
would  have  been  a  help  instead  of  a  burden,  or  less  of  a 
burden,  to  his  fellow  citizens.  And  so  it  comes  to  pass 
that  the  larger  a  town  grows  the  worse  off  it  is. 

This  is  not  a  complete  explanation  of  the  mystery  of 
the  growing  tax  rate,  but  it  is  a  partial  explanation,  and 
a  board  of  trade  bent  upon  the  welfare  of  the  town 
should  do  something  to  confine  this  process  within  rea- 
sonable limits.  Everyone  who  takes  up  his  abode  in  the 
country  expects,  and  is  entitled  to  plenty  of  fresh  air 
and  elbow  room.  He  should  have  a  lawn  in  front  of  his 
house,  decorated  with  shrubs  and  flowers,  and  a  garden 
in  the  rear  for  vegetables  and  fruit,  and  these  blessings 
can  be  obtained  without  moving  into  the  backwoods  with 
the  effect  I  have  indicated. 
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There  is  a  question  here  in  Koselle  that  gives  your 
friends  some  anxiety,  and  I  shall  speak  of  it  at  the  risk 
of  getting  into  trouble  similar  to  that  which  befell 
Roosevelt  over  in  Egypt  the  other  day.  I  refer  to  the 
inadequate  means  of  getting  from  one  side  of  the  rail- 
road to  the  other  near  the  station.  I  admit  that  it  is  a 
difficult  and  costly  problem  to  deal  with  at  present,  but 
it  will  become  more  difficult  and  more  costly  as  time  goes 
on.  By  and  by  it  may  be  the  cost  will  be  prohibitory. 

Would  it  not  be  wise  for  the  officials  of  both  boroughs, 
aided  if  need  be  by  a  strong  committee  of  your  board  of 
trade,  and  the  officials  of  the  railroad  company  to  confer 
on  this  problem  shortly,  and  study  out  what,  if  any- 
thing, can  be  done  to  improve  the  situation?  Elizabeth 
neglected  a  similar  problem  in  the  center  of  the  city  until 
successful  treatment  became  impossible,  and  other  cities 
have  made  the  same  blunder. 

When  Cornwallis  surrendered  at  Yorktown  some  of 
Washington's  soldiers  began  to  cheer.  The  great  Vir- 
ginian in  his  most  dignified  manner  bade  them  to  hold 
their  peace,  saying  "Let  posterity  cheer  for  us.,,  It  is 
not  desirable  to  suppress  any  merriment  in  our  day  and 
generation  that  is  struggling  for  utterance,  and  so  let  us 
rejoice  in  the  hope  that  the  fathers  of  the  city  of  Roselle, 
by  adopting  and  pursuing  a  broad  and  sensible  plan  of 
development  may  win,  and  better  still,  may  deserve  the 
gratitude  and  cheers  of  the  coming  generations.  It  does 
not  need  a  dreamer  with  the  capacity  of  Bunyan  to  see  a 
splendid  city  spreading  in  the  future  from  the  old  stone 
church  that  tops  the  neighboring  hill  at  Union  to  the 
tavern  at  Wheatsheaf. 


DEDICATION  OF  SCHOOL  HOUSE* 

Ladies  and  Gentlemen: 

THIS  building,  which  we  are  here  to  dedicate  as  a 
temple  of  science,  is  a  symbol  of  the  foresight  and 
public  spirit  of  the  founders  of  the  village  of  Roselle 
Park.  I  am  one  of  those  who  have  watched  with  admira- 
tion the  remarkable — almost  wonderful — change  that 
has  come  over  the  landscape  around  us  within  a  score  of 
years.  No  doubt  there  are  many  here  still  in  their  'teens 
who  remember  when  the  whistle  of  the  plow-boy  was  the 
prevailing  note  of  this  locality,  but  in  the  course  of  re- 
cent time  that  note  gave  place  to  the  sound  of  the  tools 
of  mechanics,  and  to-day  we  see  around  us  one  of  the 
most  creditable  and  promising  municipalities  in  the  sub- 
urbs of  the  monstrous  city  that  is  still  growing  rapidly 
around  Manhattan  island.  The  unique  distinction  of 
Roselle  Park  is,  I  think,  to  be  found  in  the  public  spirit 
of  those  who  founded  the  village,  shaped  its  policy,  and 
administered  its  government  during  its  short  and  pros- 
perous life.  It  is  a  compliment  to  the  town  to  say  that 
nature  has  done  as  well  by  other  municipalities  seated  on 
the  plain  along  the  Central  railroad  between  the  sea- 
board and  the  foothills  of  the  Alleghenies,  and  yet  none 
has  grown  and  prospered  so  rapidly  and  at  the  same 
time  so  solidly  as  Roselle  Park. 

Let  me  gossip  a  little  about  your  neighbors — El  Mora, 
once  your  next  door  neighbor  slumbered  for  a  generation 
after  it  was  born,  and  then  toppled  over  into  its  mother 's 

*  Address  at  dedication  of  a  school  house  in  Roselle  Park,  New 
Jersey,  October  8,  1909. 
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arms  and  lost  its  identity.  Your  sister  aeross  the  rail- 
road, although  somewhat  stricken  in  years,  is  still  charm- 
ing. The  people  of  Cranford  justly  point  with  pride  to 
the  stream  that  winds  its  way  through  their  village,  as 
if  the  water  were  reluctant  to  leave  such  an  attractive 
place.  Westtield  offers  antiquity  to  the  immigrant  and  a 
variety  of  landscape  from  the  somber  plain  to  the  sum- 
mit of  Ararat.  And  Plainfield  for  many  years  professed 
to  be  the  Colorado  of  the  east.  All  of  these  towns,  and 
others  sandwiched  between  them,  have  been  favored  by 
nature  as  well  as  Roselle  Park — all  of  them  have  grown 
from  hamlets  to  vigorous  and  populous  municipalities; 
all  have  been  governed  by  intelligence  and  integrity,  but 
none  has  leaped  forward  as  rapidly  as  Roselle  Park.  Pos- 
sibly the  reason  is  because  you  have  had,  and  still  have 
here,  not  merely  the  intelligence  to  conceive  wise  projects 
for  the  public  good,  but  the  courage  to  execute  them  a 
little  more  promptly  than  some  of  your  neighbors. 

There  is  nothing  in  my  judgment  that  so  completely 
confutes  those  timid  souls  who  predict  evil  for  our  coun- 
try as  the  manifest  willingness  of  the  people  to  con- 
tribute freely,  generously — even  extravagantly  of  their 
substance — to  promote  the  cause  of  popular  education. 
The  little  red  school  houses  that  "topped  the  neighbor- 
ing hills"  in  our  grandfather's  days  well  served  the  pur- 
poses of  their  simple  life,  but  in  the  complex  civilization 
of  our  day  we  agree  with  the  poet  that  "a  little  knowl- 
edge is  a  dangerous  thing."  Shallow  drafts  of  informa- 
tion, we  are  told,  intoxicate  the  brain;  but  drinking 
deeply  sobers  it  again. 

The  supposed  necessity  in  our  day  for  a  wider  range 
of  study  and  a  more  comprehensive  knowledge  of  facts 
than  our  forefathers  enjoyed,  in  order  to  equip  a  young 
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man  or  a  young  woman  for  a  successful,  and  creditable 
career  in  the  world,  has  induced — perhaps  forced — some 
of  our  teachers  to  prescribe  studies  and  adopt  methods 
of  teaching  that  do  not  really  inform  the  mind  of  a 
pupil — do  not  develop  and  discipline  his  intellectual 
faculties — but  tend  rather  to  confuse  him  and  render 
the  pursuit  of  knowledge  distasteful.  A  strenuous  effort 
to  cram  a  mass  of  information  into  a  young  and  tender 
brain  is  not  education.  That  process  may,  and  often  does, 
make  a  temporary  impression  that  lasts  over  recitation, 
and  then  fades  away.  You  can  easily  prove  this  by  asking 
a  young  man  who  graduated  a  year  or  so  ago  at  one  of 
our  famous  colleges  to  read  a  clause  of  Caesar  or  Cicero, 
or  scan  a  few  lines  of  Virgil  or  Homer,  and  listening  to 
his  excuses  for  failure.  If  he  took  the  so-called  scientific 
course  at  college,  ask  him  to  do  an  example  in  algebra  or 
trigonometry — to  calculate  an  eclipse — or  to  survey  a 
farm  or  building  lot,  and  see  how  sadly  the  effect  of  the 
cramming  process  has  disappeared  from  his  mind.  It  is 
perhaps  not  the  fault  of  the  young  man — the  poor  fel- 
low is  entitled  to  sympathy — the  truth  is  that  he  never 
really  knew  much  about  Latin  or  Greek,  or  mathematics. 
When  in  high  school  or  preparatory  school  or  in  college 
he  was  not  taught  to  know  thoroughlv  a  few  essential  ele- 
ments  of  knowledge,  which  is  all  he  had  time  to  master 
between  holidays,  ball  games  and  vacations.  Like  Bacon, 
he  attempted  to  take  all  knowledge  for  his  province  and 
failed  deplorably.  He  was  never  trained  to  use  his  wits 
effectively,  and  that  I  take  to  be  one  of  the  principal 
objects  of  education. 

I  have  an  impression,  derived  from  considerable  ob- 
servation, that  much  of  the  real  education  of  successful 
college  men  is  obtained  before  they  enter  our  higher 
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scats  of  learning,  and  after  they  graduate.  1  haw  known 
boys  twelve  years  of  age,  educated  in  country  school 
houses,  to  be  better  equipped  for  working  in  the  affairs 
of  the  world  than  freshmen  in  college  with  their  heads 
half  full  of  £ood-for-nothin£  lore. 

It  would  be  easy  to  point  out  exceptions  to  any  general 
statement  on  either  side  of  this  very  serious  problem ;  but 
of  this  I  am  reasonably  sure,  that  genuine  education  in 
this  country  has  not  increased  during  the  past  half  cen- 
tury in  proportion  to  the  means  provided  and  the  money 
expended  to  dissipate  ignorance. 

Our  leading  educators  are  not  ignorant  of  the  present 
condition  of  colleges.  The  course  of  events  has  tended  to 
make  them  impotent.  President  Lowell,  in  his  inaugural 
address  at  Harvard  the  other  day,  gave  a  dismal  account 
of  the  helplessness  that  prevails  in  colleges,  and  he  stam- 
mered badly  when  he  attempted  to  formulate  a  remedy. 
His  view  seems  to  be  that  students  who  hope  to  make  a 
reputable  figure  in  the  world  should  study  one  thing 
thoroughly,  and  get  a  smattering  of  everything  else.  It 
would  be  better  to  study  two  things  thoroughly,  if  a 
scholar  has  time  to  master  more  than  one.  Half  truths 
and  faint  impressions  have  no  rightful  place  in  any  ra- 
tional scheme  of  education. 

In  so  far  as  the  board  of  education  having  control  of 
this  building  has  any  authority  to  prescribe  the  course  of 
study  and  the  method  of  teaching  to  be  followed  here,  I 
beg  they  wTill  insist  that  the  common  primary  elements 
of  useful  knowledge  must  be  studied  and  mastered  thor- 
oughly, no  matter  if  the  mere  graces  of  education  must 
for  a  time  be  neglected.  It  is  better  to  learn  to  walk  be- 
fore one  tries  to  dance.  Do  not  let  anyone  teach  your 
children  to  play  the  piano  before  they  know  the  multipli- 
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cation  table,  or  to  sing  snatches  of  opera  in  Italian  before 
they  can  read  and  write  the  common  words  of  the  Eng- 
lish language  correctly.  A  child  who  is  master  of  a  little 
knowledge,  and  knows  it,  is  much  better  equipped  to  get 
on  in  the  world  than  one  whose  mind  is  filled  with 
doubts,  uncertainties  and  misgivings  as  to  the  accuracy 
of  his  information. 

It  has  been  shrewdly  observed  that  we  live  not  under  a 
government  administered  according  to  a  rigid  constitu- 
tion and  a  code  of  laws,  but  under  a  government  of 
newspapers  and  public  opinion.  If  so,  the  quality  of  our 
popular  education  will  ultimately  mould  the  destiny  of 
our  republic.  Jefferson  declared  that  error  in  opinion 
may  be  tolerated,  if  reason  is  left  free  to  combat  it ;  but 
reason  must  be  enlightened  by  judicious  education  in 
order  that  the  controversy  may  lead  to  a  sound  conclu- 
sion. Patrick  Henry's  method  of  judging  the  future  is 
not  reliable  in  our  day,  because  there  are  powerful  influ- 
ences at  work  among  us  that  cut  no  figure  in  bygone 
ages,  and  although  we  look  into  the  future  ' '  as  through  a 
glass  darkly,"  it  is  not  difficult  to  see  that  nothing  can 
contribute  so  much  to  our  progress  and  welfare  as  the 
wise  management  of  our  public  schools. 


IMPORTANCE  OF  GOOD  PAVEMENTS* 

Mr.  President  and  Gentlemen: 

I  CONSIDER  it  a  unique  and  high  honor  to  be  chosen 
to  speak  at  the  close  of  this  business  men's  banquet 
by  a  committee  of  discerning  gentlemen,  who  proceeded 
in  the  discharge  of  their  duties — so  gossip  tells  us — to 
administer  the  law  of  the  survival  of  the  fittest,  without 
much  regard  to  the  most  approved  methods  of  civil  serv- 
ice reform.  It  is  not  for  me  to  question  the  wisdom  of 
your  committee.  If  they  were  looking  for  some  one  who 
entertains  good  wishes  for  the  prosperity  of  your  city, 
they  made  no  mistake  in  extending  their  courteous  invi- 
tation to  me.  I  should  like  to  correct  the  impression  that 
I  am  a  reformer  in  fatigue  uniform,  or  in  partial  eclipse, 
trying  to  soothe  myself  with  the  reflection  that  reform 
movements  are  vexatious  things  at  best,  and  that  re- 
formers as  a  class  are  not  a  long-lived  race  anyway. 

Before  I  step  out  of  the  confessional  let  me  add  that  I 
do  feel  this  evening  a  little  as  if  I  were  arrayed  in  a  thin 
disguise.  During  the  business  hours  of  each  day  I  am  en- 
gaged with  the  affairs  of  a  cluster  of  corporations  that 
have  not  as  yet  succeeded  in  their  desire  to  win  public 
commendation.  But  I  am  still  in  half  mourning  for  the 
unfinished  causes  of  reform  in  which  I  have  had  the 
pleasure  and  satisfaction  of  working  in  the  years  gone  by 
with  more  steadfast  reformers,  and  among  them  I  remem- 
ber none  with  more  reverence  and  respect  than  the  late 
Mayor  Male  of  Plainfield — a  genuine  gentleman  of  the 
old  school,  a  school  that  I  should  like  to  see  reconstructed 

*  Speech  at  a  banquet  of  the  Board  of  Trade,  Plainfield,  New 
Jersey.  1906. 
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in  every  district  in  our  country.  No  doubt  there  is  a 
strong  and  invariable  conviction  in  the  public  mind  that 
no  one  can  serve  the  people  and  Mammon,  at  the  same 
time,  and  for  that  reason  I  recommend  that  my  friend 
Senator  Hillery  take  vows  of  poverty  at  once — some- 
thing, by  the  way,  that  he  has  already  commended  to  all 
the  municipal  corporations  in  the  state. 

The  subject  assigned  to  me  does  not  seem  to  contain 
any  smiles  or  laughter,  but  it  is  interesting  and  impor- 
tant and  always  timely.  It  has  been  my  opinion  for  a 
long  time  that  the  condition  of  the  highways  in  a  given 
locality  is  a  fair  and  generally  an  accurate  indication  of 
the  state  of  civilization  that  prevails.  If  a  stranger 
alights  in  a  city  and  finds  the  streets  well  paved  and 
clean,  and  brightly  lighted  at  night,  he  soon  begins  to 
feel  that  he  is  in  a  prosperous  and  delightful  community. 
But  if  he  finds  the  streets  rough,  uncared  for  and  un- 
clean, he  must  come  to  the  conclusion  shortly  that  public 
spirit  in  that  locality  is  not  high  proof. 

The  reason  that  I  have  passed  over  more  entertaining 
subjects  and  agreed  to  speak  about  good  roads  and  pav- 
ing in  Plainfield,  is  because  I  am  very  much  impressed  by 
the  miracle  that  is  working  in  this  metropolitan  district, 
as  we  call  it,  something  that  cannot  be  disregarded  wiselv 
by  the  gentlemen  of  light  and  leading  in  every  progres- 
sive suburb  of  the  monstrous  metropolis  favorably  lo- 
cated, and  Plainfield  is  one  of  them.  There  are  now  more 
than  4,000,000  people  in  the  big  city,  and  the  rate  of 
increase  is  about  200,000  a  year.  That  is,  there  will  be  a 
million  more  in  five  years,  and  nine  or  ten  millions 
within  a  quarter  of  a  century,  unless  some  strange  dis- 
aster should  overcome  us.  Among  those  increasing  mil- 
lions  there  are  many,  and  there  will  be  more  good  citi- 


Importance  of  Qood  Pavements  ..'I 

zens  Seeking  rural  homes,  and  I  think  we  should  all  be 
glad  to  do  something  to  make  Plain  lipid  still  more  at- 
tractive to  them.  The  subways  in  New  York,  by  which  it 
was  expected  that  a  business  man  could  reach  Harlem  in 
fifteen  minutes  from  the  City  Hall,  are  a  failure  as  a 
means  of  comfortable  transit,  and  the  growth  of  the  city 
will  congest  additional  subways  as  fast  as  they  can  be 
built.  For  these  reasons  I  will  make  a  suggestion — I  hope 
in  the  spirit  it  becomes  a  friendly  non-resident — which 
you  may  find  at  least  worthy  of  consideration  at  more 
formal  meetings  of  your  board.  Remember  that  my  sug- 
gestion is  like  a  bill  pending  in  the  legislature.  It  is  open 
to  amendment  in  all  its  parts,  and  may  be  voted  up  or 
voted  down,  as  your  fuller  knowledge  and  better  judg- 
ment shall  dictate.  I  suggest  that  the  parts  of  your 
streets  indicated  in  colors  on  this  map  shall  be  paved 
with  asphalt,  brick  or  wood,  in  order  to  make  your  city 
more  pleasant  for  its  inhabitants  and  more  attractive  to 
strangers.  I  wish  you  would  do  me  the  favor  to  examine 
it  at  your  leisure,  without  regard  to  the  particular  street, 
block  or  ward  in  which  you  may  happen  respectively  to 
live  or  own  property.  Please  try  to  find  out  whether  this 
plan,  if  carried  out,  would  be  a  good  thing  for  the  city  as 
a  whole.  I  have  quite  a  strong  prejudice  against  the  prac- 
tice, which  happily  does  not  prevail  here,  of  looking  at 
public  questions  according  to  their  anticipated  influence 
on  this  or  that  diminutive  locality,  and  without  regard 
to  the  common  interest  of  all.  At  first  view  my  suggestion 
may  seem  to  be  subject  to  that  criticism,  but  I  maintain 
that  it  is  not.  The  central  part  of  a  city  like  Plainfield  is 
the  common  rendezvous  of  all  its  inhabitants.  Property 
located  there  is  assessed  at  a  higher  valuation  and  is, 
therefore,  subject  to  higher  taxation  than  land  in  the 
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suburbs,  and  I  think  it  is  clear  that  if  the  central  part 
of  your  city  is  made  more  attractive  it  would  increase 
the  market  value  and  stimulate  sales  of  the  more  remote 
property.  But  I  shall  not  argue  further  about  the  matter 
than  to  remind  you  of  one  or  two  facts  and  submit  a  few 
figures  that  may  be  helpful,  if  my  suggestion  should  be 
deemed  worthy  of  further  consideration. 

Do  not,  I  beg  of  you,  lose  sight  of  the  fact  that  a  really 
good  pavement  is  a  costly  thing,  and  it  needs  constant 
attention  to  keep  it  in  good  order.  Eternal  vigilance  must 
be  added  to  the  first  cost.  The  colored  portions  of  the 
streets  indicated  on  this  map  contain  28,160  square 
yards  between  curbs.  I  am  indebted  to  Mr.  Gavett,  your 
city  engineer,  for  these  figures.  The  cost  of  paving  these 
colored  streets  with  asphalt  would  be  about  $2  a  square 
yard,  or  $56,320  in  all;  with  an  agreement  to  keep  the 
pavement  in  repair  for  five  years.  For  brick  of  the  best 
quality,  and  we  do  not  want  inferior  brick  at  any  price, 
the  cost  would  be  about  $2.50  a  square  yard,  or  $70,400 
in  all.  The  cost  of  laying  the  pavement  with  wood  upon  a 
proper  foundation,  I  am  informed,  would  be  about  $3 
per  square  yard.  Any  one  of  these  kinds  of  pavement 
has  one  or  more  advantages  over  the  others.  Asphalt, 
perhaps,  can  be  more  easily  repaired;  brick  is  cleaner 
and,  I  think,  more  sightly;  and  wood  is  not  so  slippery 
or  noisy  as  the  others.  No  perfect  paving  material  has  yet 
been  discovered  or  invented,  and  so  we  are  limited  in  our 
choice  to  a  few  good,  but  still  imperfect  varieties.  If  I 
had  anything  to  say  about  it  I  should  prefer  brick  with  a 
toothing  course  of  granite  blocks  along  each  side  of  the 

DO  O 

rails  of  the  street  railway. 

The  outlay  required  to  make  this  improvement  would 
certainly  not  be  extravagant  in  a  city  containing  prop- 
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erty  valued  for  taxation  at  ten  millions  and  a  quarter 
($10,240,714),  and  owing  a  public  debt  of  less  than 
$350,000  ($345,400),  less,  in  fact,  than  3  4/10  per  cent, 
of  the  assessed  value  of  property  in  the  city  and  perhaps 
not  more  than  2  per  cent,  of  the  real  value,  because  we 
all  know  that  assessors  generally  are  bears  in  the  spring 
and  early  summer  of  the  year. 

There  are  other  aspects  of  this  matter  that  make  me 
feel  talkative,  but  perhaps  I  have  said  already  more  than 
you  care  to  hear  about  it.  My  apology  for  saying  any- 
thing along  this  line  at  all  is  a  desire  to  see  Plainfield 
continue  to  maintain,  and  if  possible  to  increase,  her  en- 
viable reputation  as  a  pleasant  home  for  people  of  refine- 
ment. 


CHARLES  L.  CORBIN* 

Mr.  Chairman: 

IT  was  the  wish  of  friends  of  Mr.  Corbin  to  pay  him  a 
tribute  of  respect  during  the  last  years  of  his  life, 
similar  to  the  tributes  which  the  bar  of  this  state  has 
paid  to  others  who  had  attained  eminence  in  our  profes- 
sion and  deserved  well  of  the  public ;  but  the  deplorable 
condition  of  his  health  prevented,  and  so  we  are  com- 
pelled to  lay  on  his  tomb  chaplets  with  which  we  would 
gladly  have  crowned  him  in  his  lifetime,  if  conditions 
had  permitted. 

It  is  natural  for  us  to  think  of  Mr.  Corbin  as  a  lawyer ; 
and  he  was  a  lawyer  equipped  for  his  profession  accord- 
ing to  the  prescriptions  of  Coke  and  of  Bacon.  His  life- 
long habit  of  reading  diligently  the  works  of  the  great 
teachers  filled  his  mind  with  knowledge ;  the  practice  of 
writing  and  revising  his  manuscripts  again  and  again 
with  almost  painful  care  made  him  an  exact  man,  and 
his  business  of  conferring  with  clients  and  counsel,  and 
speaking  sometimes  to  juries,  but  oftener  to  courts,  gave 
him  a  ready  use  of  his  faculties  and  knowledge. 

Mr.  Corbin  never  made  an  unnecessary  display  of  in- 
formation. As  was  said  of  Story,  ' '  he  wore  his  weight  of 
learning  lightly  like  a  flower";  but  no  one  could  con- 
verse with  him,  or  hear  him  make  an  occasional  speech  or 
argument,  without  feeling  that  he  spoke  from  a  mind 
stored  with  knowledge  acquired  from  many  sources,  and 
refined  by  the  reflections  of  a  large  and  discriminating 
intellect.  Besides,  our  departed  brother  had  a  character 

*  Remarks  before  the  Bar  of  Jersey  City,  New  Jersey,  at  a 
memorial  meeting  for  Charles  L.  Corbin.  September  19,  1911. 
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that  gave  emphasis  to  everything  he  said.  No  one  who 
knew  him  ever  heard  him  make  a  statement  of  fact  with- 
out feeling  assured  of  its  truth,  and  no  judge  ever  heard 
him  state  a  point  or  rule  of  law  without  believing  that 
his  statement  was  the  expression  of  a  deliberate  convic- 
tion and  entitled  to  respectful  consideration.  From  hum- 
ble beginnings,  and  by  almost  superhuman  industry,  Mr. 
Corbin  rose  to  the  front  rank  of  the  most  exacting  pro- 
fession and  maintained  that  position  to  the  end  of  his 
life. 

He  was  admirable  not  merely  as  a  member  of  the  bar, 
but  as  a  citizen.  He  realized  his  duties  to  his  fellow  citi- 
zens, and  gave  generously  of  his  time,  his  knowledge 
and  his  financial  resources  to  promote  public  interests, 
sometimes  serving  the  state,  and  often  the  community  in 
which  he  lived  for  many  years,  and  came  to  be  so  highly 
respected  by  his  neighbors  that  when  he  died  every  one 
felt  that  a  wise  counsellor  and  a  good  friend  had  passed 
away.  It  was  Dr.  Johnson's  opinion  that  there  is  no 
praise  so  genuine  or  desirable  as  the  lifelong  good  will  of 
the  community  in  which  one  dwells.  It  is  the  supreme 
test  of  the  character  of  a  good  man. 

Mr.  Corbin  lived  with  decorum,  labored  unselfishly  to 
the  fullest  extent  of  his  capacity,  and  passed  away  with- 
out repining.  Surely  there  is  no  better  use  that  a  man 
can  make  of  his  life.  No  one  can  contemplate  the  life  of 
Mr.  Corbin  without  realizing  that  it  was  a  benefit  to  hu- 
manity while  he  lived,  and  is  a  precious  memory  now 
that  the  end  has  come. 


MEMORIAL  TRIBUTE  TO  WILLIAM  H. 
CORBIN* 

ON  Wednesday  morning  September  25,  1912,  Wil- 
liam H.  Corbin  passed  away.  He  came  of  old  New 
England  stock  and  possessed  the  finest  traits  of  his  fore- 
fathers. He  was  cast  in  a  royal  mould,  and  his  mind  was 
worthy  of  his  form  and  moving.  For  many  years  he  re- 
sided in  Elizabeth,  and  was  an  ideal  citizen — public 
spirited,  faithful  in  all  things  and  charitable.  Modesty 
protected  him  from  notoriety,  but  merit  and  ability 
earned  for  him  the  most  precious  variety  of  reputation. 
It  was  my  good  fortune  to  be  near  enough  to  observe  him 
closely  in  some  of  his  arduous  labors  in  public  office  and 
in  private  life,  and  so  I  learned,  perhaps  more  than 
others  know,  of  the  sterling  qualities  of  his  mind  and 
heart.  He  lived  a  brave  and  blameless  life,  which  his  de- 
votion to  duty  wore  away  while  he  was  still  in  the  youth 
of  age,  and  now  he  sleeps  in  the  gentlest  memory  of  all 
who  knew  him  well. 

*  Published  in  Neivarlc  Sunday  Call. 


CHIEF  JUSTICE  MAGIE* 

Mr.  Toast  master  and  Gentlemen: 

IT  may  interest  our  friends  from  a  distance  to  know 
that  we  have  a  custom  here  in  Elizabeth  to  approve 
and  applaud  whatever  our  mayor  has  to  say  when  speak- 
ing for  the  city  or  the  people,  and  when  he  concludes  his 
remarks,  we  have  been  taught  to  understand  that  there 
is  but  little  or  nothing  more  that  need  be  said.  But  this 
evening  it  is  more  difficult  than  usual  to  silence  or  sup- 
press the  lawyers,  and  so  the  committee  having  charge  of 
our  festivities  arranged  that  Elizabeth's  salutatory  to 
our  guest  of  honor  should  be  a  duet  instead  of  a  solo — 
the  mayor  agreeing  to  speak  for  the  lay  element,  and  I 
to  keep  rather  ' '  on  the  windy  side  of  the  law. ' ' 

You  may  notice  a  spice  of  humor  in  the  arrangement, 
for  I  suppose  there  is  only  one  man  in  New  Jersey  who 
should  be  less  inclined  than  myself  to  talk  about  the 
courts  and  judges  just  now.  The  solitary  exception  is  my 
admirable  friend  who  represents  Union  county  espe- 
cially and  lords  it  over  the  rest  of  New  Jersey  in  the 
senate  of  our  state.  [Foster  M.  Voorhees]  The  senator 
and  I  are  judicial  reformers  and  have  been  trying  for 

*  William  J.  Magie,  who  resided  in  Elizabeth,  was  appointed 
chief  justice  of  New  Jersey  by  Governor  John  W.  Griggs  on 
March  1,  1897.  He  was  afterward,  in  1900,  appointed  chancellor  by 
Governor  Foster  M.  Voorhees. 

On  April  10,  following  his  appointment  as  chief  justice,  many 
of  his  friends  in  Elizabeth  tendered  him  a  banquet  at  the  Town 
and  Country  Club.  Governor  Griggs  and  nearly  all  of  the  members 
of  the  highest  courts  of  the  state  were  present.  John  C.  Eankin, 
mayor  of  the  city,  presided,  and  made  a  few  introductory  remarks. 
This  address  was  made  in  response  to  the  toast  * '  Our  guest,  the 
Chief  Justice  of  New  Jersey." 
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more  than  a  year  but  without  success  to  destroy  the  office 
I  am  now  called  on  to  decorate.  It  has  been  said  of  law- 
yers that  they  generally  work  hard,  live  well  and  die 
poor — not  a  bad  way  to  get  through  the  world  after  all, 
if  one  leaves  a  solvent  estate — and  I  suppose  the  fortune 
of  the  ideal  reformer  is  to  work  hard,  accomplish  noth- 
ing and  enjoy  the  fun — "joining  philanthropic  energy 
with  philosophic  calm."  If  a  reformer  scores  a  success 
once  in  ten  efforts  he  makes  a  £Ood  record. 

I  presume  that  nothing  could  disturb  the  tranquillity 
of  our  guest,  the  chief  justice,  more  quickly  than  a  volley 
of  commendation.  If  we  should  cite  the  opinion  of  Xeno- 
phon,  that  few  things  are  more  delicious  than  the  sound 
of  one's  praises,  he  would  probably  exercise  his  judicial 
right  to  dissent.  But  wre  have  summoned  the  chief  justice 
to  our  court  this  evening  to  hear  our  opinion,  and  we 
cannot  entirely  conceal  from  him,  nor  from  the  governor 
who  honors  us  by  his  presence,  nor  from  the  people  of 
the  state,  our  profound  satisfaction  and  delight  that  one 
of  the  greatest  of  civic  honors  has  been  bestowed  on  our 
neighbor  and  friend,  whose  whole  life  has  been  a  prepa- 
ration for  the  high  office  he  has  been  appointed  to  fill. 

Webster  once  expressed  his  conviction  that  "justice  is 
the  great  interest  of  man  on  earth, ' '  and  one  can  almost 
hear  the  organ  tones  of  his  voice  as  he  added : 

It  is  the  ligament  which  binds  civilized  beings  and  civilized 
nations  together.  Wherever  her  temple  stands,  and  so  long  as 
it  is  duly  honored,  there  is  a  foundation  for  general  security, 
general  happiness,  and  the  improvement,  and  progress  of  our 
race. 

All  who  thoughtfully  consider  the  course  of  social  and 
political  development  in  our  state  and  country  will  agree 
that  the  judicial  office  is  becoming  more  and  more  im- 
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portant  among  as  as  time  goes  on.  Our  courts  exercise 
jurisdiction  and  power  that  has  never  been  conferred  on 
the  courts  of  any  other  country  in  the  world.  With  us 
states  are  summoned  to  the  bar  for  judgment.  Our 
judges  are  authorized  to  expurgate  our  statute  books. 
The  commerce  of  a  continent  is  regulated  by  judicial 
decree,  and  in  recent  years  great  controversies  between 
powerful  and  irreconcilable  elements  of  our  population 
are  taking  the  form  of  legal  issues  and  seeking  for  tem- 
porary cessation  of  hostilities  by  means  of  litigation. 
Trial  by  jury  does  not  afford  a  solution  of  these  great 
controversies.  Legislative  bodies  do  not  always  enjoy  the 
confidence  of  the  people.  The  justice  that  Webster  said 
binds  civilized  beings  and  states  together  must  therefore 
be  found  upon  the  bench  or  nowhere.  The  courts  of  our 
state  have  never  failed  us  in  an  emergency  in  a  hundred 
years.  The  courage,  learning  and  integrity  of  our  judges 
have  extended  the  fame  of  Jersey  justice  wherever  law 
is  studied  and  respected  throughout  the  world.  It  is  no 
doubt  true  that  some  branches  of  our  laws  need  the  at- 
tention of  statesmen,  but  the  event  that  we  celebrate  this 
evening  indicates  that  our  statesmen  realize  the  impor- 
tance of  a  sound  legal  basis  for  justice,  and  the  embar- 
rassment is  but  temporary. 

The  bench,  set  in  the  framework  of  society,  must  be 
more  or  less  efficient,  according  to  the  conditions  that 
surround  it,  and  while  we  look  to  the  judges  for  justice 
they  have  a  right  to  look  to  the  people  for  support. 
Grown  gray  over  the  study  of  social  problems,  Herbert 
Spencer  said : 

It  is  not  the  setting  up  of  this  or  that  system  of  jurispru- 
dence which  causes  the  intercourse  of  men  with  one  another  to 
be  equitable  or  otherwise.   The  matter  lies  deeper.  As  with 
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forms  of  government,  so  with  forms  of  law,  it  is  the  national 
character  that  decides.  .  .  .  It  is  impossible  for  a  judicial  sys- 
tem to  become  efficient  faster  than  men  become  good.  .  .  .  No 
philosopher's  stone  of  a  constitution  can  produce  golden  con- 
duct from  leaden  instincts.  No  apparatus  of  senators,  judges 
and  police  can  compensate  for  the  want  of  an  internal  govern- 
ing sentiment.  No  legislative  manipulation  can  eke  out  an  in- 
sufficient morality  to  a  sufficient  one.  No  administrative  sleight 
of  hand  can  save  us  from  ourselves. 

If  this  be  a  correct  estimate  of  the  importance  and 
character  of  the  judicial  office,  it  is  no  less  a  duty  than  a 
pleasure  to  pledge  our  loyalty  to  the  bench  and  assure 
the  chief  justice  that  he  has  entered  on  the  duties  of  his 
great  office  with  the  admiration  and  entire  confidence, 
not  only  of  his  friends  here  in  Elizabeth,  but  of  the 
people  everywhere  throughout  the  state.  That  he  may 
live  long  to  enjoy  the  honor  of  which  he  is  worthy  and 
to  wield  the  beneficent  influence  of  his  office  for  the  pub- 
lic good  is  the  wish  of  all. 


THE  LIFE  AjYD  JUDICIAL  SERVICES 
OF  CHANCELLOR  MAGIE* 

CHANCELLOR  MAGIE  passed  away  at  his  home  in 
Elizabeth  on  the  15th  of  January  last,  in  the  eighty- 
fifth  year  of  his  age,  closing  a  long  life  spent  in  a  noble 
calling — the  peaceful  administration  of  justice.  He  was 
born  in  Elizabeth;  his  youth  was  devoted  to  studious 
preparation  for  the  occupation  of  his  adult  years;  and 
throughout  all  his  career,  in  public  office  and  in  private 
life,  he  fulfilled  the  three  familiar  precepts  to  which  Jus- 
tinian reduced  the  whole  doctrine  of  law — to  live  hon- 
estly, to  injure  nobody  and  render  to  every  one  his  due. 
When  such  a  life  comes  to  an  end  the  state  itself  feels 
the  loss. 

The  ancestors  of  the  chancellor  on  his  father's  side 
were  Scotch — perhaps  the  most  steadfast  race  that  has 
yet  appeared  in  the  world.  Living  in  a  territory  not  well 
favored  by  nature,  the  Scottish  people  have  produced 
men  with  a  wide  and  high  range  of  intellectual  activity 
in  all  lines  of  human  effort — in  religion,  statesmanship, 
philosophy,  poetry  and  romance.  Knox,  Hume,  Burns 
and  Scott,  are  perhaps  the  most  renowned  of  the  sons  of 
Scotland  who  exhibited  talents  of  the  highest  order  in 
their  several  callings,  and  Wallace  and  Bruce  are  fore- 
most among  the  heroes  of  Scotland  who  won  imperish- 
able fame  when  it  became  necessary  to  appeal  to  the  God 
of  Battles.  Virtue  has  not  gone  out  of  the  people  of  Scot- 
land with  the  lapse  of  time.  In  our  day  the  soldiers  of 
Scotland  on  the  plains  of  France  and  Belgium  display 

*  Address  before  the  New  Jersey  State  Bar  Association  at  At- 
lantic City.  June  16,  1917. 
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the  same  quality  and  degree  of  courage  and  tenacity 
that  were  displayed  by  their  forefathers  on  the  field  of 
Bannockburn.  One  born  of  such  a  race  is  well  started  in 
life. 

John  MacGhie,  the  earliest  ancestor  of  the  chancellor 
of  whom  we  have  reliable  information,  was  born  in  1659, 
and  died  in  1735.  He  was  banished  from  Scotland  to 
America,  tradition  says,  for  his  zeal  in  a  religious  con- 
troversy, and  arrived  at  Perth  Amboy  in  the  year  1685. 
Shortly  after  he  went  to  Woodbridge,  remained  there  a 
few  months  and  then  settled  in  Elizabeth,  where  the  rest 
of  his  life  was  passed.  What  is  known  of  him  indicates 
that  he  was  a  man  of  industry,  integrity  and  thrift. 
David  Magie,  the  father  of  the  chancellor,  one  of  the 
fourth  generation  of  the  descendants  of  John  MacGhie, 
was  a  Presbyterian  minister,  and  preached  and  labored 
in  Elizabeth  from  early  manhood  until  his  death  in  1865, 
at  the  age  of  seventy.  He  taught  with  genuine  and  mani- 
fest sincerity  the  fundamental  doctrines  of  the  Christian 
faith,  and  his  views  were  so  broad  and  tolerant  that 
members  of  other  Christian  denominations,  and  even 
those  who  worshipped  in  another  faith,  often  occupied 
pews  in  his  church. 

The  maiden  name  of  the  mother  of  Chancellor  Magie 
was  Ann  Prances  "Wilson.  She  put  aside  a  life  of  ease 
that  fortune  had  offered  to  her  in  early  life,  and  chose  to 
labor  for  many  years  among  the  poor  and  unfortunate  in 
her  husband's  parish.  She  survived  until  1885,  continu- 
ing to  do  good  in  many  wise  and  gentle  ways  to  the  ex- 
tent of  her  ability  as  her  strength  diminished,  until  the 
end  came. 

The  chancellor  attended  school  and  prepared  for  col- 
lege in  Elizabeth ;  he  entered  Princeton,  and  was  gradu- 
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ated  in  L852.  Be  studied  law  under  the  direction  of  the 
late  Francis  H.  Chetwood  of  Elizabeth,  and  was  admitted 
to  the  bar  as  an  attorney  in  February,  1856,  and  as  a 
counsellor  three  years  later.  While  studying  law  he  held 
the  office  of  clerk  of  the  borough,  now  the  city,  of  Eliza- 
beth. From  the  time  of  his  admission  to  the  bar  until  his 
appointment  to  the  bench  of  the  supreme  court,  the  chan- 
cellor practiced  law,  with  his  office  in  his  native  city.  Part 
of  that  time  he  was  associated  with  Mr.  Chetwood.  He 
served  one  term  as  prosecutor  of  the  pleas  of  Union 
county,  and  one  term  in  the  senate  of  our  state.  As  a 
practitioner  and  prosecutor  he  was  painstaking  in  the 
preparation  of  his  cases.  He  excelled  in  cross-examining 
witnesses  who  were  reluctant  to  tell  the  truth,  and  was 
perfectly  candid  in  presenting  and  arguing  questions  of 
law  and  of  fact  before  courts  and  juries.  He  did  not  at- 
tempt to  convince  by  the  arts  or  graces  of  speech,  but 
relied  on  accurate  and  sincere  statements  temperately 
made.  The  chancellor  was  not  ambitious  for  political 
office,  and  it  wras  with  some  difficulty  that  he  was  per- 
suaded to  accept  a  nomination  for  the  senate  in  the  au- 
tumn of  1875.  He  declined  a  second  nomination  for  the 
same  office,  and  a  short  time  afterward  declined  a  nomi- 
nation for  election  to  the  house  of  representatives,  al- 
though his  election  would  have  been  certain  to  follow. 
As  a  legislator  he  wTas  careful  and  critical ;  while  in  the 
senate  he  served  on  a  committee  appointed  to  draft  bills 
to  comply  with  the  constitutional  mandate  of  1875  that 
municipalities  should  be  governed  by  general  laws.  The 
bills  were  never  passed  by  the  legislature,  although  they 
were  prepared  with  much  labor  and  contained  many 
wise  and  wholesome  provisions. 

It  has  often  been  remarked  that  the  career  of  a  mem- 


34  Essays  and  Speeches  of  Frank,  Bergen 

ber  of  the  bar,  even  of  eminent  ability,  leaves  but  a  slight 
memorial  unless  he  happens  to  participate  in  some  his- 
toric cause  or  makes  a  successful  excursion  outside  of  his 
profession  into  the  domain  of  literature  or  politics.  If 
Chancellor  Magie  had  continued  at  the  bar  until  his  long 
life  ended,  unless  favored  by  some  exceptional  oppor- 
tunity, he  would  now  be  remembered  affectionately  by 
his  friends,  and  his  memory  would  be  respected  by  all 
others  who  knew  him,  until  they,  too,  shall  pass  into 
silence.  He  would  be  remembered  as  a  learned,  dignified, 
and  faithful  lawyer  and  citizen,  who  upheld  the  best  tra- 
ditions of  the  bar  and  added  strength  to  the  community 
in  which  he  lived.  But,  fortunately  for  the  state  and  for 
him,  his  fitness  for  a  judicial  career  was  promptly  recog- 
nized as  he  became  prominent  in  the  community,  and  in 
1880  he  was  appointed  to  the  bench  of  the  supreme  court 
by  the  late  Governor  McClellan,  who  said  at  the  time, 
no  doubt  sincerely,  that  the  appointment  was  one  of  the 
most  gratifying  duties  of  his  administration.  The  chan- 
cellor had  served  in  the  senate  for  a  year  while  McClel- 
lan was  governor,  and  during  that  time  they  had  become 
well  acquainted  and  had  learned  to  respect  each  other 
highly. 

It  would  be  difficult  to  speak  accurately  of  Chancellor 
Magie 's  services  on  the  bench  without  seeming  to  exag- 
gerate except  to  those  who  appeared  constantly  before 
him.  He  sat  as  a  justice  of  the  supreme  court  for  seven- 
teen years,  as  chief  justice  for  three  years,  and  as  chan- 
cellor for  nearly  eight  years.  No  other  member  of  our 
judiciary  ever  received  those  three  distinguished  honors, 
and  it  is  a  pleasure  to  us  all  to  remember  that  they  were 
bestowed  for  merit  alone. 

In  the  judicial  offices  which  he  held,  Chancellor  Magie 
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succeeded  (lie  most  illustrious  gentlemen  who  have  ap- 
peared in  the  history  of  our  state,  and  left  to  the  people 
the  precious  legacy  of  their  wisdom  and  learning  in  the 
reported  decisions  of  our  courts.  Those  learned  gentle- 
men differed,  as  men  must,  in  their  equipment  for  the 
high  offices  they  filled.  One  may  have  excelled  in  depth 
and  breadth  of  learning ;  another  in  the  art  of  applying 
the  law  or  rules  of  equity  to  the  facts  of  a  pending  cause ; 
another  in  the  relentless  processes  of  his  logic;  and  an- 
other still  in  the  gift  of  accurate  and  luminous  expres- 
sion. It  is  well  that  they  brought  riches  to  our  jurispru- 
dence from  various  sources  and  by  different  means.  The 
result  is  a  system  of  case  law  and  equity  admirably 
adapted  to  control  and  regulate  the  conduct  and  practi- 
cal affairs  of  the  people  of  the  state,  thus  serving  the  true 
purpose  of  jurisprudence.  I  shall  not  attempt  to  compare 
the  judicial  traits  or  services  of  the  distinguished  judges 
who  made  famous  the  quality  of  New  Jersey  justice,  and 
who  still  speak  to  us  from  the  past.  It  is  sufficient  to  say 
that  Chancellor  Magie  stands,  and  is  worthy  to  stand, 
conspicuous  in  the  long  line  of  eminent  jurists  whose 
noble  work  he  upheld  and  carried  forward  through 
many  years. 

If  I  should  venture  to  claim  exceptional  and  perhaps 
unequalled  excellence  for  Chancellor  Magie,  I  should  say 
it  was  in  his  judicial  work  at  the  circuit,  where  many 
cases  begin  and  end,  and  where  it  is  highly  important 
that  strong  judges  should  sit.  Constantly  attentive  and 
in  perfect  good  humor,  he  kept  the  minds  of  counsel  and 
parties  on  the  real  issue  in  the  case  from  the  time  it  was 
disclosed  until  the  trial  ended.  In  charging  juries  he 
pointed  out  that  issue  clearly,  and  reminded  them  of  the 
essential  evidence  that  bore  upon  it,  in  such  a  manner  as 
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to  aid  them  in  the  discharge  of  their  duty  without  inter- 
fering with  their  legitimate  function.  His  impressive 
personality  and  perfect  poise  on  the  bench  made  a  whole- 
some impression  on  all  who  attended  his  court,  and  con- 
sequently throughout  the  community.  Parties,  counsel, 
witnesses,  jurors,  and  spectators  alike  were  convinced,  as 
they  attended  the  court  where  he  presided,  that  judge 
Magie  was  both  careful  and  determined  to  permit  noth- 
ing but  justice  to  be  administered  before  him. 

No  part  of  the  chancellor's  intellect  was  abnormally 
developed,  but  there  was  a  balance  and  harmony  of  his 
powers  that  rendered  his  work  sound  rather  than  bril- 
liant. Those  who  are  familiar  with  the  qualities  of  his 
mind  and  with  his  judicial  work  probably  would  agree 
that  he  preferred  to  study  and  decide  questions  of  law 
rather  than  problems  in  equity.  He  had  confidence  in  the 
wisdom  and  scope  of  the  essential  principles  of  the  com- 
mon law,  and  was  not  inclined  to  favor  plausible  innova- 
tions in  jurisprudence  designed  to  supplant  doctrines 
that  have  been  sanctioned  by  the  wisdom  of  ages.  In  a 
word,  he  accepted  and  administered  the  law  of  the  land 
as  he  found  it  in  the  books  of  authority,  content  to  leave 
the  work  of  changing  the  law  to  the  legislative  depart- 
ment of  the  government. 

In  his  hours  of  ease  the  chancellor  was  a  delightful 
companion.  He  was  familiar  with  the  old  masters  of  let- 
ters, and  read,  and  criticised  in  a  genial  vein,  the  best 
literature  of  the  time  as  it  came  from  the  press.  His  alert 
mind  kept  him  abreast  of  current  events,  and  his  com- 
ments on  questions  of  the  hour  were  always  in  excellent 
temper.  He  was  fond  of  illustrating  a  point  by  an  apt 
anecdote,  and  preferred  to  present  the  humorous  rather 
than  dwell  on  the  somber  side  of  matters  that  did  not  call 
for  serious  consideration. 
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When  llu4  judicial  career  of  Chancellor  Magic  came  to 

an  end  in  the  month  of  January,   L908,  the  grateful 

memory  of  the  bench  and  bar  and  of  the  people  of  the 
State  went  with  him  into  ret  irement  and  remains  with 
him  still.  About  a  year  ago  it  was  proposed  by  a  few  of 
his  friends  that  his  portrait  be  procured  and  placed  in 
the  room  of  the  court  of  errors  and  appeals  where  he  had 
sat,  perhaps  at  every  term,  throughout  the  long  period 
of  his  service  on  the  bench.  Eager  and  copious  responses 
to  this  suggestion  came ;  the  portrait  was  procured,  and 
presented  to  the  state  on  the  20th  of  June,  1916.  The 
ceremonies  at  the  presentation  constituted  a  memorable 
tribute  of  respect.  The  governor  graced  the  occasion  with 
his  presence,  the  judges  of  the  highest  courts  partici- 
pated, and  leading  members  of  the  bar,  other  friends, 
and  relatives  of  the  chancellor  filled  the  court  room. 
Then  judgment  by  those  most  competent  to  speak  was 
passed  on  the  character  and  services  of  the  aged  jurist, 
whose  life  was  drawing  to  its  close.  I  have  recalled  the 
incident  because  all  who  joined  in  bestowing  the  honor 
will  be  pleased  to  know  that  it  touched  the  chancellor 
profoundly.  He  spoke  of  it  often,  and  always  with  emo- 
tion, during  the  remainder  of  his  life.  No  doubt  the 
memory  of  that  splendid  tribute  mitigated  the  sufferings 
of  his  last  illness  and  lingered  in  his  thoughts  as  long  as 

o  DO 

he  remained  conscious  of  earthly  things.*  In  the  fulness 
of  time,  laden  with  honors,  he  fell  asleep  and  was  gath- 
ered to  his  fathers,  and  there  we  must  leave  him — sleep- 
ing beneath  the  thick  woven  laurels  of  a  life  well  spent. 

*  An  account  of  the  proceedings  at  the  presentation  of  the  por- 
trait may  be  found  in  86  New  Jersey  Equity  Reports,  pp.  xxiii- 
xxviii. 


DR.  AUSTIN  SCOTT* 

THERE  is  a  somber  but  incomplete  satisfaction  in 
paying  a  tribute  of  respect,  such  as  this  meeting,  to 
the  memory  of  a  departed  friend,  for  after  all  is  said  we 
continue  to  long  ' '  for  the  sound  of  a  voice  that  is  still. ' ' 
One  of  the  gentlest  of  our  authors,  who  suffered  a  severe 
bereavement  in  early  manhood,  remarked  in  one  of  his 
writings  that  sorrow  for  the  dead  is  the  only  sorrow  from 
which  we  refuse  to  be  divorced;  every  other  wound  we 
seek  to  heal ;  every  other  affliction  to  forget.  When  a  dear 
friend  passes  away  we  are  inclined  to  grieve  in  silence; 
but  when  the  life  of  a  good  man  who  has  become  con- 
spicuous by  merit  comes  to  an  end  it  is  fitting  that  si- 
lence should  be  broken  and  public  expression  given  to 
our  sense  of  loss.  Indeed  it  is  a  duty  we  owe  to  the  living 
to  record  the  virtues  exhibited  in  a  long  and  beneficent 
career,  and  so  prolong  the  usefulness  of  a  life  we  call 
ended. 

I  do  not  remember  when  I  became  acquainted  with  Dr. 
Scott.  By  some  means  I  came  to  like  him  before  I  knew 
him  intimately,  or  had  ever  spoken  to  him.  Even  at  a  dis- 
tance he  seemed  to  me  to  have  a  steadfast  character  and 
1 1  stood  four-square  to  all  the  winds  that  blow. ' '  When  I 
had  come  nearer  he  once  said  to  me  that  he  tried  to  be 
larger  and  stronger  than  any  difficulty  he  encountered 
in  life,  and  intended  to  bow  to  death  itself  without  much 
fear. 

*  Address  at  memorial  meeting  of  Dr.  Austin  Scott,  former 
President  of  Rutgers  College,  at  Kirkpatrick 's  Chapel,  New  Bruns- 
wick, New  Jersey.  October  19,  1922.  (Speaking  for  the  intimate 
friends  of  Dr.  Scott.) 
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Dr.  Seott  formed  his  opinions  with  studious  care  and 
held  them  firmly.  He  stoutly  defended  his  deliberate 
convictions  when  called  in  question.  Such  a  man,  en- 
lightened and  courageous,  cannot  fail  to  strengthen  the 
community  in  which  he  lives.  He  is  one  of  the  beneficial 
forces  of  nature,  whether  the  sphere  of  his  life  work  is 
large  or  small.  When  a  student  at  Yale  and  at  German 
universities  Dr.  Scott  prepared  himself  thoroughly  for 
the  labors  of  his  later  years  and  made  the  wisest  use  of 
his  ability  and  opportunities.  His  manhood  fulfilled  the 
hopes  and  promises  of  his  youth.  I  never  heard  him  in 
his  classroom,  nor  saw  him  at  work  otherwise  in  his  call- 
ing; but  he  often  spoke  to  me  of  his  efforts  to  instruct 
"his  boys"  as  he  called  the  students  who  attended  his 
lectures ;  and  it  was  easy  to  realize  that  his  heart  as  well 
as  his  brain  was  in  his  daily  work.  To  him  life  was  real 
and  earnest ;  it  was  a  struggle,  not  a  dream. 

My  association  with  him,  for  the  most  part,  was  as  a 
fellow  member  of  the  board  of  trustees  of  the  Historical 
Society  of  this  state  and  in  the  delightful  meetings  of  the 
Fortnightly  Club.  Besides,  he  often  called  when  in  New- 
ark, and  then  we  talked  of  letters,  history  and  law,  and 
of  many  things  suggested  by  the  happenings  of  the  hour. 
He  was  deeply  interested  in  the  Historical  Society,  and 
his  experience  in  searching  the  records  of  bygone  events, 
and  his  critical  judgment,  enabled  him  to  add  much  to 
the  value  of  the  society's  material.  He  was  always  will- 
ing to  do  more  than  his  share  of  the  work.  His  death  was 
a  distinct  loss  to  the  society  and  a  personal  grief  to  all 
of  the  surviving  trustees. 

The  Fortnightly  Club,  of  which  I  have  spoken,  has  a 
membership   limited   to   fifteen   congenial   spirits,   who 
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meet  in  Newark  every  two  weeks  in  the  winter  time.  One 
member,  by  appointment,  is  required  to  read  a  paper  on 
any  subject  he  chooses,  which  is  followed  by  discussion. 
Eulogy  of  the  paper  or  of  its  author  is  not  encouraged ; 
criticism  is  preferred,  free  speech  is  indulged,  and  views 
of  debatable  problems  are  often  taken  from  widely  sepa- 
rated standpoints.  Dr.  Scott  was  one  of  the  members  who 
took  the  more  serious  view  of  the  club 's  purpose — to  seek 
for  sound  opinions  on  important  subjects.  His  papers 
were  prepared  rather  to  instruct  than  to  amuse,  and  his 
comments  on  papers  written  by  other  members  in  lighter 
vein  were  intended  to  lead  to  conclusions  of  permament 
value.  This  I  suppose  was  partly  the  effect  of  his  daily 
occupation,  for  at  other  times  he  could  enjoy  intellectual 
gaiety  and  be  merry  with  his  friends  in  hours  of  ease. 
He  was  a  member  of  the  club  for  nearly  half  his  life, 
and  when  failing  health  compelled  him  to  tender  his 
resignation,  it  was  accepted  with  unanimous  and  sincere 
regret. 

The  elements  of  human  nature  are  so  mixed  in  the  in- 
dividual that  I  suppose  a  perfect  biography  or  autobiog- 
raphy has  never  been  written,  perhaps  never  can  be  writ- 
ten, but  salient  traits  of  character  may  be  noticed  and 
described.  I  knew  and  remember  Dr.  Scott  as  a  learned 
and  industrious  man  who  spent  his  life  in  good  works. 
He  did  what  lay  in  his  power  to  improve  conditions 
around  him,  to  make  the  world  in  which  he  lived  and 
moved  better  than  he  found  it.  He  worked  diligently  un- 
til age  came  upon  him,  and  his  health  and  strength 
failed,  and  then  he  fell  asleep  and  was  laid  among  the 
rugged  and  beautiful  hills  of  New  England.  I  grew 
to  like  him  more  and  more  as  our  acquaintance  and 
friendship  lengthened,  and  miss  him  sadly  now  that  he 
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is  gone.  We  shall  see  him  no  more  as  he  lived  on  earth, 
but  his  example  and  his  work  remain,  and  he  will  con- 
tin  no  to  live  in  the  loving  memory  of  all  who  knew  him 
well. 


RICHARD  V.  LINDABURY* 

MR.  LINDABURY  began  his  legal  career  in  a  mod- 
est way,  and  rose  to  eminence  by  rare  ability, 
aided  by  industry  and  thoroughness.  In  the  early  'seven- 
ties he  and  I  studied  law  in  adjoining  buildings  in 
Somerville,  and  often  tried  cases  before  justices  of  the 
peace  and  rural  juries,  as  was  the  custom  of  law  students 
in  those  days  before  admitted  to  the  bar.  In  that  way  we 
learned  something  about  primitive  justice,  as  well  as  the 
operation  of  human  nature  on  the  witness  stand  and  in 
the  jury  box.  In  1875  a  year  or  so  after  my  admission  to 
the  bar  I  opened  an  office  in  Elizabeth,  and  Mr.  Linda- 
bury  also  opened  an  office  there  three  years  later.  There- 
upon we  renewed  our  intimacy,  and  resumed  our  con- 
tentions in  the  courts.  Mr.  Lindabury  soon  attracted 
attention  and  his  business  increased  rapidly.  When  his 
practice  grew  beyond  the  boundaries  of  the  county,  and 
his  success  in  important  cases  made  him  prominent  in 
the  state,  he  moved  his  office  to  Newark,  and  there  es- 
tablished the  largest  and  most  successful  practice  ever 
enjoyed  by  a  member  of  the  bar  of  New  Jersey.  There 
were  not  many  important  cases  in  this  state  during  the 
past  thirty  years  in  which  he  did  not  appear  on  one  side 
or  the  other — generally  on  the  winning  side. 

Mr.  Lindabury 's  reputation  as  a  thorough  lawyer  be- 
came as  wide  as  the  nation.  One  of  the  latest  cases  in 
which  he  appeared  was  heard  in  St.  Paul,  Minnesota, 
involving  a  matter  of  large  importance,  and  the  decision, 

*  Mr.  Richard  V.  Lindabury  lost  his  life  July  15,  1925,  by  a  fall 
from  his  saddle  horse  at  Bernardsville,  New  Jersey.  Shortly  after, 
this  memorial  tribute  was  published  in  the  press. 
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as  in  most  of  the  cases  which  he  argued,  was  in  favor  of 
his  client.  About  the  same  time  he  argued  the  case  of  the 
Central  Kail  road  Company  in  the  supreme  court  of  the 
United  States,  relating  to  its  right  to  construct  a  new 
bridge  across  Newark  Bay,  and  the  court  agreed  with  his 
argument.  A  list  of  such  cases  would  fill  much  space.  The 
most  important  civil  case  which  he  argued  was  that  of 
the  government  against  the  United  States  Steel  Cor- 
poration. 

I  never  knew  a  member  of  the  bar  who  had  such  an 
unerring  faculty  for  finding  out  what  lawyers  call  the 
salient  points  of  a  case,  or  those  that  would  become 
salient  as  the  litigation  proceeded,  and  who  had  so  much 
skill  in  selecting  the  strongest  position.  When  he  had 
chosen  his  ground  he  maintained  it  with  all  the  resources 
of  his  learning  and  industry.  I  doubt  if  he  was  ever 
really  surprised  in  a  case  which  he  personally  prepared 
and  conducted,  although  he  often  surprised  others  by 
more  accurate  study  of  the  facts,  and  more  profound 
study  of  the  law. 

As  his  business  increased  Mr.  Lindabury  gathered 
about  him  younger  members  of  the  bar,  inspired  them  by 
his  example,  and  established  a  firm  that  has  done  much 
of  the  important  legal  business  in  the  state  during  the 
past  generation.  Besides  he  took  part  successfully  in  im- 
portant legal  business  in  other  states. 

Aside  from  his  ability  as  an  advocate,  Mr.  Lindabury 's 
sound  judgment  appeared  in  consultation  with  remark- 
able clearness.  He  knew  very  well  that  some  things  that 
are  lawful  are  not  expedient,  and  preferred  to  keep  his 
clients  out  of  trouble  rather  than  labor  to  extricate  them 
from  difficulties.  This  is  one  of  the  principal  reasons  why 
he  gained  and  held  the  confidence  of  many  of  the  great 
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financiers  and  captains  of  industry ;  and  exerted  a  strong 
and  wholesome  influence  over  them  for  many  years. 

I  saw  Mr.  Lindabury  during  his  entire  legal  career, 
perhaps  more  often  than  any  other  member  of  the  bar; 
nearly  every  day  in  fact  when  he  was  not  absent  from 
the  state ;  and  I  was  glad  to  notice  that  as  age  came  upon 
him  the  contentious  occupation  of  his  life  had  not  im- 
paired the  sterling  virtues  of  his  character.  Although  he 
had  a  great  business  and  many  cares,  he  never  seemed  to 
be  in  a  hurry.  At  the  end  of  a  conference  on  a  business 
matter  he  was  fond  of  turning  to  some  current  news 
item,  or  to  talk  about  amusing  incidents  that  had  oc- 
curred in  years  gone  by. 

In  February,  1924,  when  Mr.  Lindabury  had  com- 
pleted fifty  years  at  the  bar,  he  said  at  a  notable  banquet 
given  in  his  honor  that  the  ambition  of  his  life  had  been 
to  gain  the  esteem  of  his  fellow  men.  Happily  his  ambi- 
tion was  gratified  in  a  measure  much  greater  than  he 
could  have  anticipated  when,  as  a  youth  in  the  country, 
he  began  his  laborious  and  honorable  career.  It  was 
shown  not  merely  by  the  admiration  of  those  who  were 
high  placed  in  the  world,  as  he  moved  among  them,  but 
by  the  profound  sadness  that  overcame  the  community 
where  he  lived  when  he  was  suddenly  taken  away. 


MEMORIAL  TRIBUTE  TO  EX-GOVERNOR 
FOSTER  M.   VOORHEES* 

BY  the  death  of  ex-Governor  Foster  M.  Voorhees  we 
have  lost  one  of  the  few  members  of  our  board  who 
were  with  us  from  the  beginning,  and  each  of  us  has  lost 
a  friend  of  many  years  whom  we  held  in  high  esteem.  He 
worked  faithfully  for  our  company  for  a  quarter  of  a 
century,  and  our  affection  for  him  increased  as  the  years 
passed  by. 

Governor  Voorhees  was  born  in  Clinton,  Hunterdon 
County,  November  5,  1856,  and  died  on  June  14,  1927. 
He  began  to  prepare  for  his  life  work  at  Rutgers,  where 
he  was  graduated  with  high  honors  in  1876,  and  entered 
the  office  of  Magie  &  Cross  as  a  student  of  law  in  the  au- 
tumn of  1877.  Admitted  to  the  bar  in  1880,  he  opened  an 
office  in  Elizabeth  and  at  once  made  a  favorable  impres- 
sion on  the  community  by  his  interest  in  public  affairs, 
and  at  the  bar  by  diligence  and  success.  His  quick  intelli- 
gence and  rare  charm  of  speech  and  manner  won  many 
friends  who  were  pleased  to  see  him  rise  to  eminence  in 
his  profession  and  in  the  service  of  the  public. 

From  1884  to  1887,  inclusive,  he  was  a  member  of  the 
board  of  education  of  Elizabeth,  and  in  1888  became  a 
member  of  the  house  of  assembly  where  he  served  three 
terms.  At  the  general  election  in  1893,  he  was  elected  to 
the  state  senate,  and  was  reelected  three  years  later.  In 
January,  1898,  he  was  chosen  to  preside  over  the  senate, 
and  the  resignation  of  Governor  Griggs  in  the  same 
month  to  enter  the  cabinet  of  President  McKinley,  ad- 
vanced him  under  the  constitution  to  the  position  of  act- 

*  Written  for  the  Directors  of  Union  County  Trust  Company. 
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ing  governor  on  the  first  of  February.  The  outbreak  of 
the  war  with  Spain  laid  extraordinary  duties  upon  him, 
which  he  discharged  with  energy  and  success,  and  in  the 
following  November  he  was  elected  to  the  office  of  gov- 
ernor for  a  full  term. 

In  public  office  he  was  wisely  progressive,  and  faithful 
in  all  things.  In  the  senate  and  as  chief  executive  of  the 
state,  he  rendered  notable  service  in  discovering  and  re- 
forming  errors  and  abuses  in  administration  of  the  gov- 
ernment, and  many  sound  and  helpful  laws  were  placed 
upon  our  statute  books  by  his  energetic  insistence.  In  a 
word,  the  city  and  county  promptly  recognized  his 
ability ;  the  state,  for  merit  alone,  crowned  him  with  the 
highest  honor  it  could  bestow;  and  Rutgers,  his  alma 
mater,  and  Princeton  university  gave  him  their  highest 
degree. 

Governor  Voorhees  disliked  the  rude  contacts  of  poli- 
tics, and  constantly  tried  to  accomplish  beneficial  objects 
without  contention.  After  his  term  as  governor  had  ex- 
pired, he  gladly  returned  to  the  practice  of  his  profes- 
sion and  to  the  congenial  fellowship  of  his  friends.  He 
declined  judicial  appointments,  but  was  induced  to  serve 
for  a  term  as  a  member  of  the  state  water  supply  com- 
mission, and  remained  a  member  of  the  board  of  man- 
agers of  the  reformatory  at  Rahway,  an  institution  that 
was  founded  largely  by  his  efforts,  from  the  time  it  was 
constructed  until  the  end  of  his  life. 

Upon  his  retirement  from  the  active  duties  of  politics, 
Governor  Voorhees  established  a  summer  home  on  a  spa- 
cious hillside  in  Hunterdon,  overlooking  the  beautiful 
scenes  of  his  childhood.  There  he  gratified  his  taste  for 
rural  life,  and  passed  his  declining  years  in  honor  and 
simplicity.  Hopeful  and  cheerful  to  the  end  of  his  days, 
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he  received  the  summons  to  another  world  with  serene 
confidence,  and  peacefully  passed  away. 

Proud  of  his  public  career,  we  still  prefer  to  remem- 
ber him  in  our  intimate  relations  as  a  member  of  our 
board  for  twenty-five  years,  and  of  its  executive  commit- 
tee for  seventeen  years,  and  as  counsel  for  our  company 
for  eleven  years,  offices  that  he  held  until  the  end  of  his 
life.  We  can  give  no  adequate  expression  of  our  admira- 
tion for  his  fine  character,  overflowing  with  £Ood  nature 
and  human  kindness,  nor  of  our  affection  for  him  as  a 
delightful  companion  and  loyal  friend  while  he  lived, 
nor  can  we  fully  express  our  sentiment  of  sorrow  now 
that  he  has  gone. 

"He  was  a  friend 

Whose  heart  was  good ; 
Who  walked  with  men 

And  understood. 
His  was  a  voice 

That  spoke  to  cheer, 
And  fell  like  music 

On  the  ear. 
His  was  a  smile 

Men  loved  to  see; 
His  was  a  hand 

That  asked  no  fee 
For  friendliness 

Or  kindness  done, 
And  now  that  he 

Has  journeyed  on, 
His  is  a  fame 

That  never  ends; 
He  leaves  behind 

Uncounted  friends." 


ALBERT  B.  CARLTON* 

Mr.  President  and  Gentlemen: 

I  AM  so  fortunate  as  to  be  able  to  make  merry  with 
our  jmest  this  evening  in  a  little  more  fraternal 
spirit,  perhaps,  than  anyone  else,  because  for  more  than 
seven  years — the  most  strenuous  period  of  his  official  ca- 
reer— Ave  were  so  closely  associated  that  if  anybody 
touched  one  of  us  both  would  either  growl  or  wink.  Be- 
sides, there  is  another  reason  why  I  can  rejoice  this  eve- 
ning with  an  exceeding  weight  of  satisfaction,  and  mod- 
esty must  not  compel  me  to  overlook  it.  Nearly  fourteen 
years  ago  I  was  politely  summoned  to  this  hall  by  the 
solid  men  of  Elizabeth  on  a  similar  occasion  to  receive 
the  city 's  blessing,  and  I  have  always  regarded  that  inci- 
dent alone  as  more  than  rich  and  ample  compensation 
for  whatever  I  had  been  able  to  do  for  the  city  in  the 
dismal  period  that  had  just  passed  away. 

This  audience  is  very  familiar  to  me,  although  some 
stalwart  citizens  who  were  here  at  our  meeting  in  1890 
have  since  fallen  asleep.  Conspicuous  among  them  were 
Dr.  Mack  and  Mayor  Rankin,  who  literally  gave  parts  of 
their  useful  lives  that  the  city  might  prosper.  "We  miss 
them  sadty,  but  we  know  that  if  it  were  possible  in  that 
' '  bourne  whence  no  traveler  returns, ' '  they  would  send  a 

*  On  January  22,  1904,  many  prominent  citizens  of  Elizabeth, 
New  Jersey,  gave  a  complimentary  banquet  to  Mr.  Albert  B.  Carl- 
ton shortly  after  he  had  resigned  the  office  of  comptroller  of  the 
city,  an  office  that  he  had  held  for  more  than  twenty  years,  and  in 
which  he  discharged  his  duties  with  remarkable  intelligence  and 
fidelity.  Ex-governor  Foster  M.  Voorhees  presided.  This  speech  was 
made  in  response  to  the  toast,  ' '  The  City  in  Strenuous  Times. ' ' 
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cordial  greeting  to  our  guest  tonight,  and  mingle  their 
Ear  off  voices  with  our  cheers  for  him. 

One  frosty  midnight,  1  think  it  was  the  (irst  of  Janu- 
ary, 1881,  the  amiable  gentleman  who  presides  over  our 
festivities — he  was  then  but  a  mere  stripling — bounded 
into  my  lodgings,  where  he  lived  also,  shouting  that  I 
had  been  elected  city  attorney.  Those  were  delightful 
days,  Mr.  President,  when  we  slept  in  adjoining  rooms, 
dreaming  of  law  and  politics — although  no  one  ever 
dreamed  in  those  days  that  you  should  become  governor 
of  the  state,  or  that  I  should  ever  be  secretary  of  the  ex- 
terior, and  hold  the  record  for  declining  offices — when 
we  worshipped  in  the  same  pew,  according  to  the  rather 
liberal  dictates  of  our  conscience,  sang  in  boyish  treble 
from  the  same  hymn  book,  and — let  me  confess  it — when 
we  drank  from  the  same  canteen. 

My  winged  and  vociferous  messenger  on  that  frosty 
midnight  also  informed  me  that  there  had  been  a  dead- 
lock in  the  city  council.  It  appeared  that  the  people  had 
elected  eight  members  who  thought  they  believed  in  pro- 
tection for  the  sake  of  protection,  and  eight  more  who 
said  that  they  were  in  favor  of  a  tariff  for  revenue  only, 
and  when  they  met  to  organize  and  elect  officers  for  the 
new  year  they  had  some  difficulty  in  coming  to  an  agree- 
ment on  what  one  of  them  called  "an  equitable  division 
of  the  offices. ' '  Mr.  Carlton  was  a  member  of  the  council, 
and  was  classified  or  stratified  in  the  political  geology  of 
that  age  as  a  revenue  reformer.  I  will  kindly  refrain 
from  trying  to  define  the  political  sentiments  which  he 
now  entertains.  Tradition  says  that  Mr.  Carlton  had  the 
wood  sense  to  vote  against  me  no  less  than  eight  times  in 
the  course  of  the  evening;  but  toward  midnight  one  of 
the  reformers  weakened — something  that  a  genuine  re- 
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former  seldom  does — a  combine  was  quickly  formed,  a 
slate  prepared  and  jammed  through.  I  think,  Mr.  Presi- 
dent, that  I  am  using  the  technical  terms  of  politics  cor- 
rectly.  [Governor  Voorhees :  "Perfectly  correct,  Sir."] 

In  the  language  of  diplomacy  I  suppose  I  should  say 
that  those  eight  votes  of  Mr.  Carlton  were  an  unfriendly 
act,  or  rather,  to  speak  a  little  more  gently,  that  they 
cannot  be  regarded  with  indifference.  That  is  the  way 
Mr.  Hay  talks  to  the  Russians  and  Chinese,  and  I  sup- 
pose it  is  the  way  the  diplomats  of  Colombia  talk  to  him. 
But  I  did  not  treasure  up  any  wrath  against  Mr.  Carlton 
for  his  unfriendly  votes ;  on  the  contrary,  I  kept  on  buy- 
ing coal  from  him  throughout  all  these  intervening 
years,  and  tonight  I  am  glad  to  be  here  with  a  hod  full 
of  his  own  coin,  red  hot,  which  I  should  like  to  heap  in 
the  form  of  a  triple  crown  upon  his  head. 

I  have  recalled  these  facts  so  that  you  may  under- 
stand, although  it  may  be  difficult  to  make  you  believe  it, 
that  I  was  drafted  and  did  not  volunteer  to  go  to  our 
municipal  civil  war.  Ill-natured  rumor,  however,  con- 
tended for  some  time  that  my  election  was  part  of  a  job 
that  had  been  put  up  some  days  before  by  ' '  certain  lewd 
fellows  of  the  baser  sort,"  who  have  been  otherwise  de- 
scribed as  philosophers  in  action.  It  is  true,  I  did  not 
know  much  about  the  business  I  was  called  on  to  do,  but 
that,  I  was  told,  was  quite  a  common  failing  of  young 
officeholders,  and  the  irreverent  still  say  that  it  is  not 
regarded  as  a  disqualification.  On  this  point,  however, 
the  opinion  of  an  ex-governor  would  be  more  reliable 
than  mine. 

Shortly  after  taking  office  I  began  to  grope  around  the 
city  hall  and  discovered  John  Whelan.  Some  of  the  eld- 
erly officials  lurking  about  the  premises  told  me  that 
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he  was  horn  in  the  city  hall;  hut  the  record  of  vital  sta- 
tistics says  nothing  about  it.  At  all  events,  he  was  al- 
lowed to  use  the  building  as  if  he  had  some  lien  upon 
it,  and  soon  became  one  of  our  most  knowing  and  capable 
officials.  He  seldom  let  his  left  hand  know  what  his  right 
hand  was  doing,  but  he  managed  somehow  to  keep  both 
hands  busy  most  of  the  time.  Mr.  Whelan  has  often 
boasted,  and  I  think  truly,  that  he  always  stuck  to  me, 
right  or  wrong,  except  on  two  or  three  occasions  when, 
under  the  stress  of  some  emergency,  he  felt  constrained 
to  worship  for  a  short  time  in  the  Temple  of  Mammon. 
Fortunately,  after  two  years  had  passed  away,  the  whirli- 
gig of  our  local  politics  drew  Mr.  Carlton  into  the  comp- 
troller's office,  and  then  I  began  to  feel,  if  I  may  draw  on 
the  Scriptures  for  an  illustration,  as  Abraham  did  when 
he  saw  a  ram  caught  in  the  thicket  by  his  horns.  It  was 
easy  for  me  to  believe  in  those  days  that  if  it  were  neces- 
sary for  the  city  to  make  a  burnt  offering  of  somebody, 
he  was  entitled  at  least  to  good  company. 

For  seven  years  and  more  after  Mr.  Carlton  was  ap- 
pointed to  fill  the  office  of  comptroller,  a  few  of  us,  com- 
monly called  "the  Boy  Government, ' '  supported  on  all 
occasions  by  sixteen  votes  in  the  city  council,  worked  at 
the  distressing  problem  [the  settlement  of  the  city's 
debt] .  As  we  then  forecast  the  probable  course  of  events, 
it  seemed  to  us  that  extreme  distress,  either  present  or  im- 
minent, was  necessary  to  generate  permanent  relief,  and 
as  we  were  forced  slowly  backward,  year  after  year,  by 
our  powerful  adversaries,  we  kept  looking  out  for  a  soft 
place  for  the  city  to  land  when  the  inevitable  fall  of  its 
government  should  occur.  It  was  due  to  our  early  in- 
struction, no  doubt,  that  we  were  moved  to  make  our 
enemies  our  footstool.  Happily  when  the  city  government 
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fell  to  pieces  under  the  pressure  of  a  burden  that  could 
be  borne  no  longer,  the  city,  by  the  timely  aid  of  the  late 
Governor  Abbott,  found  itself  in  the  embrace  of  the 
sheltering  arms  of  the  state.  From  that  hour  to  this  day 
our  condition  has  been  steadily  improving. 

I  am  not  willing  to  recall  the  incidents  of  the  long  con- 
test, because  I  do  not  agree  with  the  Latin  maxim  that 
the  recollection  of  past  misfortune  is  pleasant.  We  all  re- 
gret that  it  ever  occurred,  and  should  be  glad  to  forget  it. 
Experience  has  shown  that  the  city  assumed  as  much  of 
the  burden  of  the  great  misfortune  as  it  could  fairly  bear, 
and  it  is  gratifying  to  remember  that  we  have  kept  faith 
perfectly,  from  the  time  peace  was  declared,  with  all  who 
contended  against  us,  and  with  their  heirs,  executors,  ad- 
ministrators, successors  and  assigns,  and  we  will  con- 
tinue to  do  so  to  the  end. 

Throughout  those  dismal  years  which  I  have  referred 
to,  and  even  in  their  darkest  hours,  when  it  almost 
seemed  as  if  the  city  were  doomed  to  disappear  from  the 
map  of  the  state,  no  one  worked  to  avert  it  with  more 
inveterate  perseverance,  with  wiser  discretion,  none  more 
unselfishly  than  Mr.  Carlton,  our  guest,  and  he  richly 
deserves  to  retire  from  the  office  he  has  filled  so  long  and 
faithfully  amid  the  sound  of  grateful  benedictions. 


NOMINATION  OF  JOSEPH  CROSS* 

Mr.  Chairman  and  Gentlemen  of  the  Convention: 

IT  is  well  knowu  that  for  many  years  Union  county 
has  exerted  an  influence  in  the  legislature,  and  in  the 
government  of  our  state  much  greater  than  the  propor- 
tionate number  of  our  representatives  at  Trenton.  It  is 
seldom  that  some  citizen  of  Union  county  is  not  speaker 
of  the  house  of  assembly,  president  of  the  senate,  senator 
in  congress,  or  governor  of  the  state.  Perhaps  one  of  our 
troubles  is  that  we  have  more  statesmen  among  us  than 
offices  to  be  filled. 

For  more  than  twenty  years  I  have  observed  the 
course  of  legislation  affecting  the  interests  of  Union 
county,  and  I  do  not  recall  a  single  instance  in  which  we 
failed  to  secure  the  passage  of  a  bill  that  we  thought 
would  be  beneficial  to  us,  nor  have  we  failed  during  all 
that  time  to  prevent  the  passage  of  any  bill  which 
threatened  to  injure  us  seriously.  The  influence  of  Union 
county  at  Trenton  is  unique  and  creditable,  and  there  is 
no  mystery  about  it.  It  is  partly  due  to  the  fact  that  we 
seldom  dissipate  our  energies  by  factional  warfare,  and 
partly  because  we  have  often  sent  strong  men  to  the 
legislature,  who  have  won  and  retained  the  confidence 
of  their  associates  and  of  the  people  generally  through- 
out the  state.  We  have  sent  to  the  assembly  gentlemen 

*  In  the  autumn  of  1902,  an  effort  was  made  by  a  few  Republi- 
can politicians  in  Union  county,  New  Jersey,  to  prevent  the  re- 
nomination  of  Joseph  Cross  for  the  state  senate.  Senator  Cross 
was  a  gentleman  of  quiet  habits,  and  of  the  highest  character,  but 
without  fault  of  his  became  the  storm  center  of  a  factional  con- 
test. This  speech  was  made  in  presenting  his  name  to  the  county 
convention  for  renomination. 
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like  Corbin  and  Parrot,  one  the  peer  of  any  man  ever 
summoned  to  public  service  by  the  people  of  Union 
county,  the  other  an  admirable  public  official  whose 
services  we  are  not  yet  willing  to  spare.  To  the  assembly 
and  senate,  or  to  the  senate  alone,  we  have  sent  the 
late  J.  Henry  Stone  of  Rah  way,  whose  brave  voice 
pleading  the  cause  of  our  party  we  shall  hear  no  longer. 
We  have  sent  Magie,  the  present  chancellor,  and  Vail, 
who  presides  over  our  county  courts.  We  have  sent  Mil- 
ler, formerly  of  Westfield,  to  whom  we  are  largely,  very 
largely,  indebted  for  our  splendid  system  of  county 
roads.  We  have  also  sent  to  the  assembly  and  senate  our 
accomplished  friend,  statesman  and  rough  rider,  [Gov- 
ernor Foster  M.  Voorhees]  who  would  be  cheerfully  rec- 
ognized in  equestrian  habit  anywhere  in  New  Jersey  or 
along  the  bridle  paths  of  adjoining  states.  And  when  in 
the  course  of  political  events  he  was  summoned  to  a  still 
higher  office,  there  was  no  anxious  search  for  a  worthy 
successor.  Our  party,  without  a  moment's  hesitation  and 
without  a  word  of  dissent,  turned  to  Joseph  Cross.  The 
people  ratified  and  applauded  our  choice,  and  every- 
thing went  pleasantly  in  the  politics  of  our  county  until 
a  king  arose  " which  knew  not  Joseph."  The  king  and 
Joseph  are  better  acquainted  now,  and  so  "our  stern 
alarms  are  changed  to  merry  greetings." 

Judge  Cross  has  been  elected  twice  to  the  assembly, 
and  twice  to  the  senate,  once  to  fill  an  unexpired  sena- 
torial term.  During  his  second  year  in  the  assembly  he 
was  speaker  of  the  house.  Whenever  he  has  run  for  office 
the  election  returns  demonstrated  his  popularity,  yet  he 
never  sought  public  favor  by  insincere  flattery  of  the 
masses,  or  by  boasting  in  public  places  of  his  virtues  and 
exploits.  His  popularity  grew  naturally  out  of  his  pure 
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and  useful  life,  and  rests  securely  on  the  profound  con- 
viction in  the  public  mind  that  he  is  a  man  of  honor  and 
a  man  of  brains. 

Respect  for  Senator  Cross  is  not  confined  by  the  bor- 
ders of  Union  county.  Perhaps  no  one  is  more  highly  re- 
spected by  the  people  in  every  county  than  he.  Promi- 
nent citizens  and  the  press  all  over  the  state  are  watching 
us,  and  hope  and  expect  that  we  shall  renominate  Senator 
Cross  today  and  reelect  him  in  November.  They  have  a 
right  to  ask  us  to  do  so,  and  it  would  be  an  appropriate 
and  graceful  return  for  the  many  favors  which  they 
have  bestowed  upon  us  in  years  gone  by. 

It  cannot  be  necessary  for  me,  or  for  any  one,  to  re- 
mind you  of  all  the  reasons  why  Senator  Cross  should  be 
renominated.  If  you  think  experience  in  legislation  is  an 
advantage,  he  has  it;  if  education  and  good  character 
count  for  anything  in  politics,  they  count  for  him :  if  the 
sentiment  of  judicious  and  conservative  people  should  be 
consulted,  you  would  find  it  strongly  in  his  favor.  Think 
of  the  injustice  of  turning  against  a  man  who  enjoys  a 
full  measure  of  confidence  and  esteem,  won  by  integrity 
in  private  life  and  by  faithfulness  in  public  office !  I  do 
not  deny  that  we  have  other  citizens  well  qualified  for 
the  senate — I  am  glad  of  it — but  I  wish  to  make  it  clear 
that  no  one  is  better  qualified  than  Senator  Cross,  and 
the  people  want  him !  Remember  that  we  are  here  to  dis- 
charge a  public  duty,  not  to  please  or  displease  a  few 
individuals  here  and  there,  and  you  will  see  clearly  that 
good  sense,  fair  play,  the  reputation  of  our  county,  the 
welfare  of  the  state  call  upon  us  to  give  this  nomination 
to  Senator  Cross.  And  then  when  our  convention  is  over 
let  us  remember  that  Lincoln  was  in  favor  of  short  stat- 
utes of  limitations  in  politics,  and  let  us  have  peace. 


SPEECH  DEDICATING  SOLDIERS' 
MONUMENT* 

Mr.  Mayor,  Ladies  and  Gentlemen: 

MORE  than  two  score  years  have  passed  away  since 
the  imperfect  government  brought  forth  on  this 
continent  by  our  forefathers  was  made  more  nearly  per- 
fect by  the  patriotic  devotion  and  valor  of  the  soldiers 
and  sailors  who  fought  for  the  union  in  the  Civil  War. 
The  lapse  of  time  since  the  meeting  at  Appomattox  has 
given  us  a  clearer  view  than  we  ever  had,  or  could  have 
had  before,  of  the  permanence  and  the  grandeur  of  the 
soldiers'  work.  We  now  see  clearly  that  their  real  monu- 
ment is  a  reformed  constitution  demanding  and  securing 
equality  before  the  law  and  justice  for  all  men  under 
the  stars  and  stripes;  a  re-united  country — "an  inde- 
structible union  of  indestructible  states" — and  a  pre- 
cious public  spirit  pervading  the  earth,  more  enlightened 
and  more  benevolent  than  in  any  former  age.  This  im- 
mensely progressive  movement  was  accomplished  by  the 
plain  people  of  the  north  after  the  devices  of  politicians 
and  the  plans  of  statesmen,  working  by  expedients  and 
compromises  to  save  the  union,  had  failed  utterly.  Their 
failure  and  the  people's  success  illustrated  the  wisdom 
of  the  observation,  sometimes  attributed  to  Lincoln,  that 

1  *  nothing  is  ever  settled  until  it  is  settled  right. ' ' 

©  © 

It  has  been  said  that  the  federal  constitution  as  origi- 
nally framed  was  ' '  the  most  wonderful  work  ever  struck 
off  at  a  given  time  by  the  brain  and  purpose  of  man. ' '  I 
do  not  quote  this  famous  expression  to  approve  it,  be- 

*  Delivered  at  dedication  of  Soldiers'  and  Sailors'  Monument  at 
Elizabeth,  New  Jersey.  July  4,  1906. 
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cause  it  is  not  consistent  with  contemporary  opinion,  nor 
with  subsequent  events.  The  old  constitution  no  doubt 
was  a  vast  improvement  on  the  former  articles  of  confed- 
eration that,  aided  by  the  pressure  of  the  war  for  inde- 
pendence, had  loosely  held  the  thirteen  colonies  together 
for  a  few  years,  but  in  the  provisions  commonly  called 
the  "compromises  of  the  constitution''  there  were  seeds 
of  trouble.  Washington  declared  that  there  were  clauses 
in  the  constitution  that  had  never  received,  and  never 
would  receive  his  approbation;  Franklin  said  he  agreed 
to  the  constitution  because  he  had  expected  no  better; 
Hamilton  thought  it  was  a  rope  of  sand;  Patrick  Henry 
denounced  it  as  hostile  to  the  people,  and  Jefferson,  re- 
ferring to  slavery  which  it  recognized  and  protected,  ex- 
claimed, "I  tremble  for  my  country  when  I  remember 
that  God  is  just. ' ' 

Did  the  constitution  create  a  nation  capable  of  exer- 
cising the  right  of  self-preservation?  Did  the  constitu- 
tion give  to  congress  power  to  exclude  slavery  from  the 
territories?  On  both  of  these  questions  wise  and  learned 
men  differed  and  disputed,  and  the  people  were  divided. 
The  controversy  of  the  fathers  descended  to  their  chil- 
dren, aggravated  by  the  increasing  interest  in  slavery, 
and  in  the  great  debate  between  Webster  and  Hayne  the 
opposing  views  of  the  old  constitution  were  presented  to 
the  people  with  a  degree  of  power  and  eloquence  seldom 
equalled  in  the  annals  of  controversy.  There  could  be  no 
final  decision  of  these  fatal  questions  except  by  the 
people.  They  appealed  to  the  ballot,  but  it  fell  from  their 
hands  impotent.  When  hostile  guns  were  trained  upon 
the  stars  and  stripes  at  Sumter  the  young  men  of  the 
north  hastened  to  the  battefields  firmly  determined  to 
fight  the  battle  for  liberty  and  union  to  a  successful  is- 
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sue  at  all  hazards  and  at  every  cost.  The  story  of  their 
heroism  is  one  of  the  most  splendid  chapters  in  the  his- 
tory of  civilization.  The  pen  of  the  historian  and  the 
poet,  the  brush  and  chisel  of  the  artist  have  tried  for 
more  than  a  generation  to  express  popular  appreciation 
of  their  brilliant  achievement ;  but  after  all  that  has  been 
said  and  done,  the  debt  of  gratitude  and  the  measure  of 
admiration  continue  to  increase  and  baffle  all  our  efforts 
at  expression. 

The  people  of  Elizabeth  have  long  desired  to  erect  a 
visible  and  tangible  testimonial  of  respect  for  her  sons 
who  offered  their  lives  for  the  union.  Some  are  sleeping 
in  their  honored  graves,  others  are  still  with  us,  and  may 
they  live  long  to  enjoy  the  honor  they  have  bravely  won ! 
The  popular  will  has  been  executed.  The  monument 
stands  before  us  made  of  one  of  the  most  durable  ele- 
ments of  the  earth's  fabric. 

Mr.  Mayor,  on  behalf  of  the  Soldiers'  and  Sailors' 
Monument  Association  of  Elizabeth,  and  of  all  who  have 
contributed  to  the  erection  of  this  monument,  I  present 
it  to  the  city  in  the  fervent  hope  that  it  will  stand  as  long 
as  the  city  shall  endure,  to  remind  us  and  all  who  shall 
come  after  us,  that  the  liberty  and  union  which  our  sol- 
diers and  sailors  established,  and  for  which  Lincoln  suf- 
fered mortal  anguish  and  died,  must  be  preserved  for- 
ever. 


DEDICATIOX  OF  SOLDIERS'  BURIAL  PLOT* 

Death — to  the  hero,  when  his  sword 

Has  won  the  battle  for  the  free, 
Thy  voice  sounds  like  a  prophet's  word ; 
And  in  its  hollow  tones  are  heard 

The  thanks  of  millions  yet  to  be. 

Halleck. 

Veterans  of  the  Grand  Army: 

IN  consecrating  a  bit  of  earth  as  the  last  resting  place 
for  soldiers  and  sailors  who  laid  their  lives  on  the 
altar  of  liberty  and  union  it  is  fitting  and  proper  that  we 
should  recall  the  transcendent  issues  which  they  settled 
by  their  arms,  so  that  we  may  realize  more  distinctly  the 
priceless  value  of  their  services  to  our  country  and  to 
mankind. 

Fifty  years  ago  controversies  as  old  as  the  constitution 
culminated  in  the  war  of  the  rebellion.  It  was  not  a  civil 
war  between  neighbors,  like  the  wars  of  the  roses.  It  was 
a  war  in  which  a  section  of  a  great  republic  struggled 
desperately  to  nullify  its  constitution  and  mutilate  its 
map.  Statesmen  for  seventy  years  had  tried  to  avert  it, 
but  their  efforts  were  in  vain. 

The  wise  men  who  framed  the  constitution  were  forced 
to  insert  a  compromise  on  the  subject  of  slavery.  Their 
troubled  conscience  would  not  permit  them  to  write  the 
word,  slave  in  the  constitution.  They  said  ''person  held  to 
service";  and  when  they  found  it  necessary  to  permit 
the  African  slave  trade  and  the  horrors  of  the  middle 

*  Speech  at  dedication  of  a  plot  for  graves  of  Veterans  of  the 
Grand  Army  at  Linden,  New  Jersey.  May  30,  1911. 
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passage  to  continue  for  twenty  years  they  used  these 
words:  "The  migration  or  importation  of  such  persons 
as  any  of  the  states  now  existing  shall  think  proper  to 
admit,  shall  not  be  prohibited  by  the  congress  prior  to 
the  year  one  thousand  eight  hundred  and  eight,"  re- 
membering to  forget  the  brave  words  in  the  Declaration 
of  Independence  about  the  equality  of  all  men  before  the 
law,  and  their  inalienable  right  to  life,  liberty  and  the 
pursuit  of  happiness. 

The  fathers  were  also  compelled  to  insert  in  the  con- 
stitution a  compromise  of  conflicting  views  of  the  rela- 
tions of  the  states  to  the  union,  and  they  did  not  dare  to 
be  explicit.  They  knew  that  if  those  compromises  were 
not  inserted  the  adoption  of  the  constitution  would  be 
impossible.  They  hoped,  perhaps  expected,  that  slavery 
would  ' '  die  out ' '  in  the  south  as  it  was  already  dying  out 
in  the  north,  and  that  in  the  course  of  time  the  sounding 
generalities  of  the  Declaration  of  Independence  would 
become  living  realities  on  every  inch  of  American  soil. 

They  also  hoped,  no  doubt,  that  those  who  thought  lo- 
cally would  learn  to  think  continentally,  and  to  realize 
as  the  years  passed  by  that  the  adoption  of  the  constitu- 
tion had  created  a  perpetual  union  of  indestructible 
states,  and  not  merely  a  less  imperfect  confederacy  of 
sovereign  states. 

But  Whitney's  invention  of  the  cotton  gin  made 
slavery  and  the  slave  trade  profitable,  and  so  in  the  early 
days  of  our  republic  the  dollar  was  set  above  the  man. 
Slavery  and  cotton  began  to  dominate  our  politics  and 
turn  awry  the  currents  of  our  national  life.  Discussion 
of  the  monstrous  evil  was  deprecated  by  timid  souls,  who 
felt  a  danger  they  dared  not  express ;  but  Jefferson,  who 
hated  slavery  as  he  loved  liberty,  declared  boldly,  "I 
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tremble  for  my  country  when  I  remember  that  God  is 
just!" 

For  thirty  years  the  conspiracy  of  silence  on  the  sub- 
ject of  slavery  was  sullenly  maintained ;  but  when  Maine 
and  Missouri  applied  for  admission  to  the  union  the  con- 
fined passions  exploded,  and  were  forced  back  into  si- 
lence with  much  difficulty  by  the  Missouri  compromise. 
Our  statesmen,  as  Tacitus  said  of  the  Romans,  made  si- 
lence and  called  it  peace. 

For  thirty  years  more  the  friends  of  liberty  and  union 
and  the  champions  of  slavery  and  secession  confronted 
each  other  in  both  houses  of  congress,  their  fierce  pas- 
sions finding  expression  now  and  then  in  acrimonious  de- 
bate. There  is  nothing  nobler  in  the  annals  of  congress 
than  the  contest  made  by  John  Quincy  Adams  for  the 
right  of  petition  for  abolition  of  slavery;  and  the  fa- 
mous debate  between  Webster  and  Hayne,  although 
nominally  on  another  subject,  was  in  reality  the  most 
terrific  battle  ever  waged  in  words  between  freedom  and 
slavery.  Believing  it  to  be  necessary  in  order  to  save  the 
union  the  godlike  Daniel  of  the  'thirties  gave  his  benedic- 
tion to  the  futile  compromise  of  1850,  and  then  sank 
sadly  and  bravely  into  his  grave  at  Marshfield,  wept  and 
execrated. 

A  few  years  later  Douglas  attempted  another  compro- 
mise with  slavery  by  acts  of  congress,  and  then  a  strange 
figure  appeared  on  the  prairies  of  Illinois  and  reminded 
the  world  that  a  house  divided  against  itself  cannot 
stand.  Lincoln  taught  his  countrymen  to  stop  contriving 
compromises  and  begin  to  settle  issues,  telling  them 
plainly  that  nothing  is  ever  settled  until  it  is  settled 
right.  In  a  speech  at  Springfield  in  1858  he  vividly  por- 
trayed the  situation  and  foretold  its  outcome. 
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I  believe  [said  he]  this  government  can  not  endure  perma- 
nently half  slave  and  half  free.  I  do  not  expect  the  union  to  be 
dissolved;  I  do  not  expect  the  house  to  fall;  but  I  do  expect 
that  it  will  cease  to  be  divided.  It  will  become  all  one  thing  or 
all  the  other.  Either  the  opponents  of  slavery  will  arrest  the 
further  spread  of  it,  and  place  it  where  the  public  mind  shall 
rest  in  the  belief  that  it  is  in  the  course  of  ultimate  extinction, 
or  its  advocates  will  push  it  forward  until  it  shall  become  alike 
lawful  in  all  the  states,  old  as  well  as  new,  north  as  well  as 
south. 

It  was,  as  Seward  said  more  tersely  a  few  months  later, 
"an  irrepressible  conflict  between  opposing  and  endur- 
ing forces,"  and  it  could  be  settled  onlv  according  to  "a 
higher  law  than  the  constitution." 

And  so,  after  the  failures  of  statesmanship  and  the 
wreck  of  compromises,  the  people  in  '61  submitted  these 
fateful  issues  to  the  God  of  Battles.  The  war  of  the  re- 
bellion was  waged  on  one  side  to  destroy  the  union  and 
perpetuate  slavery,  and  on  the  other  side  to  perpetuate 
the  union  and  destroy  slavery.  I  know  that  accredited 
spokesmen  of  both  parties  did  not  at  the  time  state  their 
purposes  so  baldly  as  this,  but  I  state  the  substance  of 
the  fact  as  it  now  appears.  Those  who  were  in  favor  of 
slavery  insisted  that  any  state  had  a  right  to  secede  from 
the  union  whenever  it  pleased;  those  who  were  opposed 
to  slavery  denied  the  right  of  any  state  to  depart  from 
the  union,  whether  it  pleased  to  do  so  or  not.  Both  par- 
ties felt,  whether  they  said  it  or  not,  that  slavery  and 
the  union  could  not  continue  under  the  same  constitu- 
tion, because  slavery  could  not  keep  step  to  the  music  of 
the  union.  So  you  see  that  the  life  of  the  nation  and  the 
existence  of  slavery  were  the  issues  of  the  great  contest. 

I  am  not  among  those  who  trv  to  find  or  make  excuses 
for    intelligent    men    who    attempted   deliberately    and 
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st rubied  desperately  to  destroy  the  republic  founded  by 
Washington,  when  their  sole  purpose  was  to  perpetuate 
an  institution  of  which  Lincoln  said — "if  slavery  is  not 
wrong,  nothing  is  wrong.' '  But  let  no  one  disturb  a 
flower  on  a  soldier's  grave,  no  matter  what  may  have 
been  the  color  of  the  uniform  he  wore.  Lincoln,  standing 
in  the  shadow  of  death,  bade  us  bind  up  the  nation's 
wounds,  with  malice  toward  none,  with  charity  for  all; 
and  a  sublime  teacher  of  the  Corinthians  has  taught  us 
that  the  most  extreme  sacrifice  that  men  can  make  is 
fruitless  if  they  have  not  charity. 

I  have  endeavored  to  remind  you  of  the  issues  that 
were  settled  at  Appomattox — with  the  outcome  and  its 
consequences  you  are  all  familiar.  Take  it  for  all  in  all,  it 
was  the  grandest  achievement  in  the  history  of  liberty. 

A  master  of  speech  has  told  us  there  is  no  language  to 
express  the  debt  we  owe  to  those  who  fought  under  the 
stars  and  stripes  to  make  the  union  perpetual  and  free- 
dom national;  to  the  soldiers  who  followed  the  great 
commanders  into  the  valley  of  the  dark  shadow;  to  the 
sailors  wrho  went  down  to  the  sea  in  ships  of  war  to  save 
the  union ;  to  all  who  sustained  Lincoln  while  he  suffered 
mortal  anguish  for  humanity,  and  died  immortal.  No 
words  of  ours,  even  to  express  our  gratitude,  can  inter- 
rupt the  slumbers  of  those  who  died  for  us,  but  we  can 
assure  the  surviving  veterans  of  the  Grand  Army  that 
when  in  the  fulness  of  time 

On  Fame's  eternal  camping-ground 
Their  silent  tents  are  spread, 

they  shall  sleep  in  the  benedictions  of  their  countrymen, 
and  the  republic  itself  shall  be  their  monument. 


DECORATION  DAY  ADDRESS* 

Mr.  Cliairman  and  Veterans: 

FOLLOWING  our  beautiful  custom,  we  decorate  to- 
day the  silent  tents  of  those  who  offered  their  lives 
for  our  country,  and  of  those  who  died  for  the  liberty 
that  we  enjoy.  This  touching  rite  is  an  honor  both  to  the 
living  and  the  dead.  The  virtue  of  patriotism  has  been 
recognized  and  honored  by  all  races  and  in  all  ages  of 
the  world.  It  is  one  of  the  primary  forces  of  civilization, 
and  it  protects  the  lives  of  nations  that  have  been  created 
and  sustained,  as  ours  has  been,  by  the  suffering  and 
valor  of  brave  men  and  women  of  the  generations  that 
have  passed  and  of  the  generation  that  is  passing  away. 
It  was  never  more  fitting  and  proper  than  in  this  dark 
and  frightful  hour  in  the  world's  history  that  we  should 
pause  and  appreciate  the  debt  we  owe  to  our  patriots 
who  are  still  living  in  their  honored  age,  and  lay  a  chap- 
let  of  flowers  on  the  graves  of  their  departed  comrades 
and  kindred  of  earlier  days. 

The  thirtieth  of  May  was  originally  set  apart  as  a  time 
to  strew  flowers  on  the  graves  of  soldiers  who  had  served 
in  the  war  for  the  union.  Afterward  the  grateful  cere- 
mony was  extended  so  as  to  include  the  last  resting 
places  of  all  who  had  served  our  country  in  time  of  war ; 
and  so  today,  as  Lincoln  reminded  his  countrymen  in  a 
fearful  hour,  the  mystic  chords  of  memory  are  stretching 
unto  us  from  every  patriot  grave  and  battlefield  of  the 
republic. 

In  the  successful  life  of  a  nation  there  must  be  a  con- 

*  Delivered  at  Rockaway,  New  Jersey,  Decoration  Day,  1916, 
before  Veterans  of  the  Grand  Army. 
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sistrnt  patriotic  purpose  and  spirit  running  through  its 
history  and  guiding  its  destiny.  Without  it  discord  and 
revolution  must  be  its  portion.  We  see  this  fact  illus- 
trated in  the  history  and  condition  of  Mexico.  It  is  true 
that  our  country  has  not  been  free  from  internal  dissen- 
sion and  bloodshed ;  but  the  part  of  our  national  life  that 
was  involved  in  fraternal  strife  grew  out  of  a  refusal  of 
some  of  our  statesmen,  in  an  hour  of  madness,  to  heed 
the  voices  of  the  patriots  who  spoke  to  their  countrymen, 
and  who  still  speak  to  us  through  the  Declaration  of  In- 
dependence, and  the  constitution  of  the  United  States — 
one,  a  passionate  demand  for  liberty  and  the  other,  the 
most  complete  organic  law  ever  formulated  by  deliberate 
statesmanship  to  restrict  liberty  within  rational  limits, 
and  protect  government  of  the  people,  by  the  people  and 
for  the  people  from  the  dangers  that  worked  its  over- 
throw in  ages  that  are  gone. 

The  two  grandest  events  in  the  history  of  popular  gov- 
ernment are  the  adoption  of  the  federal  constitution,  and 
the  restoration  of  the  union  while  Lincoln  suffered  and 
toiled  to  save  our  country's  life  and  to  execute  as  far  as 
possible  his  oft-expressed  personal  wish  that  all  men 
everywhere  could  be  free.  One  was  a  victory  of  peace  by 
means  of  discussion;  the  other  was  an  act  of  grim- vis- 
aged  war.  Our  forefathers  were  not  too  proud  to  fight. 
They  knew,  as  we  know,  deplore  it  as  we  may,  that  a  na- 
tion that  cannot  appeal  successfully  to  the  God  of  Battles 
when  its  existence  or  its  rights  are  assailed  by  ungodly 
power,  cannot  long  occupy  an  important  place  on  the 
map  of  the  globe.  The  notion  that  might  is  the  supreme 
expression  of  right  has  sometimes  been  intimated  by 
speculative  philosophers,  but  it  is  opposed  by  the  hu- 
mane sentiment  of  our  countrymen.  We  prefer  the  vie- 
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tories  of  peace,  but  our  history  teaches  us  nothing  more 
clearly  than  this :  We  must  be  constantly  ready  to  defend 
every  inch  of  our  territory  and  our  righteous  convictions 
with  a  purpose  as  firm  as  the  mountains  and  as  deep  as 
the  sea.  This  was  the  farewell  admonition  of  Washing- 
ton,  who  still  stands  in  our  national  pathway  like  a  bea- 
con light. 

To  sketch,  even  in  outline,  the  heroism  and  accom- 
plishments of  the  soldiers  of  our  country  from  the  time 
when  the  Pilgrims  landed  on  the  bleak  and  rock-bound 
coast  of  New  England  would  far  transcend  the  limits  of 
the  present  hour.  For  that  reason  I  shall  not  attempt  to 
do  more  than  remind  you  of  the  origin  and  development 
of  the  controversy  that  culminated  in  the  war  for  the 
union,  which  in  our  day  we  are  beginning  to  call  the 
birth  of  our  nation.  It  is  necessary  to  recall  these  facts  in 
order  that  we  may  appreciate  the  debt  we  owe  to  the  sol- 
diers and  sailors  who  followed  the  flag  of  our  country  to 
victory  in  the  Civil  War  or  perished  in  the  conflict. 

The  most  dismal  period  in  the  history  of  this  country 
was  the  interval  between  the  surrender  of  Cornwallis  at 
Yorktown  and  the  inauguration  of  Washington  in  Wall 
street  seven  or  eight  years  later.  Liberty  during  that 
time  had  been  degraded  to  anarchy,  and  nearly  every 
one  felt  that  his  political  bonds  were  loosed.  The  misery 
and  foolishness  prevalent  in  those  dark  days  taught  a 
lesson  which  admonition  had  been  powerless  to  inculcate 
— that  liberty  can  only  prosper  under  rational  law.  The 
reaction  from  the  excesses  of  liberty  unrestrained  by  law 
created  the  sentiment  that  produced  the  constitution  of 
the  United  States. 

I  have  said  that  the  adoption  of  the  constitution  was 
one  of  the  grandest  accomplishments  in  the  history  of 
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liberty,  and  so  it  was;  hut  the  constitution  itself  was  not 
free  from  germs  of  discord.  It  was,  what  all  important 
achievements  of  progressive  statesmanship  have  been 
and  must  be,  a  compromise  of  conflicting  views,  a  com- 
promise between  the  perpetual  forces  of  good  and  evil — 
the  upper  and  nether  millstones  grinding  slowly  in  the 
mills  of  the  jjods.  There  are  tides  in  the  affairs  of  men 
when  the  best  that  the  wisest  and  most  devout  statesman 
can  do  is  to  temporize  or  compromise  with  evil.  We  have 
not  yet  reached  a  point  in  the  evolution  of  civilization 
when  the  Sermon  on  the  Mount  can  serve  as  a  sufficient 
body  of  constitutional  law,  and  the  Goddess  of  Liberty 
cannot  yet  live  and  move  about  in  the  wilderness  of  this 
world  except  by  leaning  on  the  arm  of  a  stalwart  police- 
man. From  the  dawTn  of  barbarism  to  the  present  day, 
governments,  from  their  crudest  to  their  most  finished 
form,  have  been  organized,  established  and  administered 
on  the  theory,  whether  avowed  or  not,  that  politics — 
statecraft — is  a  thing  of  the  earth,  earthy,  and  that 
where  a  man's  treasure  is  there  will  his  politics  be  also. 
Indeed,  patriotism  has  been  called  enlightened  selfish- 
ness ;  that  is,  like  genuine  charity,  patriotism  should  be- 
gin, if  not  end,  at  home.  Humanity  en  masse  has  never 
been  organized  under  any  single  form  of  government 
since  the  experiment  and  failure  in  the  Garden  of  Eden, 
and,  until  the  forces  of  evil  are  banished  from  the  earth, 
the  federation  of  the  world  and  the  parliament  of  man 
must  remain  a  figment  of  a  poet's  dream. 

The  constitution  of  this  country  was  framed  by  prac- 
tical men  for  use  by  human  beings,  and  in  this  world.  It 
was  based  on  conditions  that  existed  one  hundred  and 
twenty-five  years  ago,  and  sought  to  accomplish  all  the 
benefits  that  were  then  possible,  leaving  other  desirable 
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objects  to  be  attained  by  amendments,  or  by  revolutions 
in  the  course  of  time.  Among  the  essential  compromises 
that  made  the  adoption  of  the  constitution  possible  were 
three  relating  to  slavery:  (1)  Permission  to  continue  the 
African  slave  trade  for  twenty  years;  (2)  a  right  to 
count  two-thirds  of  the  slaves  in  the  apportionment  of 
members  of  congress;  and  (3)  a  provision  that  fugitive 
slaves  should  be  returned  to  their  masters,  even  though 
they  had  fled  into  states  where  slavery  was  unlawful. 
This  provision  for  the  return  of  fugitive  slaves,  and  the 
acts  of  congress  passed  to  enforce  it,  were  denounced 
violently  by  the  intemperate  abolitionists  who  began  to 
flourish  about  forty  years  after  the  constitution  was 
adopted.  They  said  it  was  an  agreement  with  Death  and 
a  covenant  with  Hell.  Their  denunciation,  often  highlv 
unjust  and  irrational,  was  prompted  by  a  curious  theory 
of  jurisprudence  derived  from  the  Puritans,  that  a  dic- 
tate of  the  conscience  of  an  individual  is  a  higher  law 
than  a  solemn  constitutional  obligation.  The  authors  of 
the  constitution  believed,  and  had  good  reason  to  believe, 
that  slavery  in  this  country  would  soon  perish.  A  year 
before  the  Declaration  of  Independence  was  promul- 
gated an  antislavery  society  was  organized  in  Philadel- 
phia with  Franklin  as  its  president.  In  the  same  year 
when  the  constitution  was  framed  by  the  convention  at 
Philadelphia  the  continental  congress  passed  an  ordi- 
nance dedicating  the  territorv  north  of  the  Ohio  and  east 
of  the  Mississippi  to  perpetual  freedom.  Slavery  was  dy- 
ing out  in  the  northern  states,  and  it  was  supposed 
that  its  days  in  all  the  other  states  were  numbered. 
But  whatever  might  have  been  the  position  of  slavery  in 
1787,  it  was  weakened,  not  strengthened,  by  the  adoption 
of  the  constitution.  Bv  virtue  of  the  constitution  the 
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African  slave  trade  was  abolished  in  1808,  and  the 
spread  of  slavery  into  the  territories  was  prevented.  It 
was  the  standard  under  which  the  power  of  the  nation 
was  organized  to  cope  with  the  monstrous  evil;  and  it 
was  the  nation  created  by  the  constitution  that  finally 
abolished  slavery  in  the  war  for  the  union. 

For  three-quarters  of  a  century  after  the  constitution 
was  adopted  two  widely  different  views  as  to  its  meaning 
and  effect  were  entertained.  One  school  of  statesmen  held 
that  it  had  created  a  nation ;  that  the  constitution  and  acts 
of  congress  were  the  supreme  law  of  the  land;  that  the 
supreme  court  of  the  United  States  was  the  interpreter 
of  the  constitution  in  respect  to  all  questions  that  might 
be  involved  in  litigation,  and  was  the  final  judge  of  the 
validity  of  laws  passed  in  pursuance  of  it ;  that  no  state 
could  withdraw  from  the  union,  or  rightfully  resist  the 
laws  of  the  national  government.  This  view  of  the  consti- 
tution was  promulgated  in  the  early  years  of  our  na- 
tional life  by  Hamilton  more  fully  than  by  any  one  else. 
It  was  patronized  by  Washington,  and  prevailed  for 
twelve  years  after  he  became  president.  The  other  view 
was  that  the  constitution  was  a  compact  between  sov- 
ereign states  creating  a  federal  government  or  continu- 
ing the  confederacy  of  the  colonies,  from  which  any  state 
might  withdraw  at  will.  There  is  much  evidence  to  sup- 
port this  theory  of  the  constitution.  Senator  Lodge,  in  his 
life  of  Webster,  says : 

When  the  constitution  was  adopted  it  is  safe  to  say  there 
was  not  a  man  in  the  country,  from  Washington  and  Hamil- 
ton, on  the  one  side,  to  George  Clinton  and  Mason  on  the 
other,  who  regarded  the  new  system  as  anything  but  an  experi- 
ment by  the  states,  from  which  any  state  had  a  right  practi- 
cally to  withdraw,  a  right  which  was  very  likely  to  be  exer- 
cised. 
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That  is  one  of  the  extravagant  and  erring  statements  to 
be  found  much  too  often  in  histories  of  the  United 
States  and  in  biographies  of  American  statesmen.  There 
is  no  doubt,  however,  that  a  large  number,  perhaps  a 
majority  of  the  people,  so  understood  the  constitution  at 
the  time  it  was  adopted,  and  some  insisted  on  it  until 
the  error  was  finally  exploded  at  Appomattox. 

Ten  years  after  the  constitution  was  adopted  the  Ken- 
tucky resolutions  were  written  by  Jefferson,  and  the  Vir- 
ginia resolutions  by  Madison,  and  passed  by  the  legisla- 
tures of  those  states,  declaring  in  substance  that  the  con- 
stitution was  a  compact,  the  government  a  confederacy, 
and  that  the  states  might  judge  of  any  alleged  infrac- 
tion of  the  constitution  and  prohibit  the  enforcement 
within  their  borders  of  any  act  of  congress  which  they 
had  decided  to  be  a  palpable  and  dangerous  violation  of 
the  compact.  These  resolutions  were  sent  to  the  legisla- 
tures of  all  the  states,  and  within  two  years  thereafter 
Jefferson  was  elected  to  the  presidency,  and  was  suc- 
ceeded by  Madison  eight  years  later.  The  view  of  the 
constitution  and  of  the  union  created  by  it,  as  expressed 
in  the  Kentucky  and  Virginia  resolutions,  sank  so  deeply 
into  the  public  mind  that  it  received  a  partial  endorse- 
ment at  the  Hartford  convention  in  1814.  It  was  not,  as 
is  commonly  supposed,  an  exclusive  heresy  of  the  south- 
ern states.  Many  of  the  people  of  New  England  during  the 
War  of  1812  not  only  sympathized  with  the  view  of  the 
constitution  expressed  by  those  resolutions,  but  also  took 
a  position  similar  to  that  occupied  by  the  people  of  the 
southern  states  fifty  years  later.  Their  motive  was  self- 
ish ;  their  object  was  the  gains  of  commerce ;  their  treas- 
ure and  their  politics  were  in  the  same  place.  The  idola- 
try of  the  dollar  had  for  a  time  dulled  the  edge  of  their 
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patriotism.  The  current  of  our  politics  since  1860  has 
run  rapidly  and  strongly  in  the  other  direction.  The 
boundary  lines  of  the  states  for  the  most  part  have  been 
erased  from  the  map  of  the  country,  so  that  in  our  day 
we  find  a  dominant  national  government  established  at 
Washington. 

Those  who  have  studied  the  course  of  human  events 
have  noticed  that  there  is  a  constant  tendency  of  govern- 
ment to  vibrate  between  absolute  monarchy  and  impure 
democracy — from  the  despot  to  the  demagogue — and  no 
people  has  yet  been  able  to  discover  a  permanent  resting 
place  between  those  extremes.  Perhaps  it  is  well  that  a 
durable  equilibrium  cannot  be  established,  for  it  may  be 
that  constant  movement — agitation — is  one  of  our  saving 
graces,  as  the  ocean  is  always  pure  because  never  still. 

I  have  dwelt  at  some  length  on  the  status  of  the  con- 
stitution in  the  public  mind,  and  the  common  opinion  on 
the  subject  of  slavery  in  the  early  days  of  our  republic, 
in  order  to  remind  you  of  the  origin  of  the  fateful  issues 
that  tried  and  baffled  our  wisest  statesmen  for  two  gen- 
erations and  culminated  in  the  winter  of  1860-61.  The 
questions,  more  briefly  stated,  were  these:  (1)  Had  the 
government  at  Washington  a  right,  under  the  constitu- 
tion, to  protect  its  life  and  to  enforce  its  laws,  notwith- 
standing any  supposed  right  of  the  states  to  withdraw 
from  the  union  or  to  nullify  acts  of  congress?  and  (2) 
had  congress  power,  as  Lincoln  expressed  it,  "to  con- 
trol as  to  slavery  in  the  territories?"  The  repeated  ef- 
forts that  had  been  made  by  our  statesmen  to  compro- 
mise with  the  evils  of  slavery  had  failed,  so  illustrating 
the  truth  of  one  of  the  maxims,  attributed  to  Lincoln 
that  nothing  is  ever  settled  until  it  is  settled  right. 

These  momentous  incidents  in  our  history  should  teach 
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us  two  highly  important  facts:  (1)  that  sometimes  prob- 
lems arise  in  the  life  of  nations  that  cannot  be  solved  by 
reason  or  by  statesmanship;  and  (2)  that  we  should  be 
prepared  at  all  times  to  solve  such  problems  by  every 
means  in  our  power  when  the  necessity  arises.  It  would 
be  worse  than  useless  to  palter  about  this  matter;  to  do 
so  would  be  little  better  than  treason.  All  our  history 
and  our  wisest  statesmen  concur  in  warning  us  to  pre- 
pare to  defend  the  rights  and  liberties  which  we  enjoy, 
but  do  not  always  appreciate  fully. 

I  do  not  agree  with  those  who  think  that  people  in  the 
past  were  wiser  and  better  than  at  present ;  but  there  are 
times  when  righteousness,  and  times  when  deviltry  seem 
to  be  in  the  ascendant;  sometimes  patriotism  is  vigilant 
and  aggressive,  and  sometimes  selfishness  seems  to  rule 
the  spirit  of  the  hour.  We  have  been  engaged  so  long  and 
so  diligently  in  this  country  in  developing  our  material 
resources  that  the  virtue  of  patriotism  has  been  neg- 
lected and  seems  to  have  fallen  into  decay.  The  sign  of 
the  dollar  is  more  attractive  to  the  eyes  of  many  than 
the  stars  and  stripes.  There  is  a  strong  inclination  to  get 
something  from  the  public  treasury,  instead  of  trying  to 
do  something  for  the  good  of  the  community.  I  look  upon 
this  as  the  besetting  curse  of  our  day.  The  sphere  of  gov- 
ernment has  been  extended  far  beyond  its  legitimate 
limits.  Where  two  or  three  are  gathered  together  we  are 
quite  likely  to  find  two  officeholders,  and  in  nearly  every 
municipality  taxes  accumulate  while  men  decay.  This  de- 
grading and  enervating  process,  if  not  checked,  will 
leave  us  some  day  in  premature  decrepitude,  naked  to 
our  enemies. 

Still  we  must  not  despair  of  the  republic.  The  courage 
that  was  exhibited  so  splendidly  on  Bunker  Hill  and 
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Lookout  Mountain  has  not  all  gone  out  of  the  people,  and 
when  aroused  in  emergencies,  if  not  too  late,  the  people 
will  cope  with  the  evils  of  the  present  and  the  future 
with  the  same  energy  and  success  as  in  the  dark  and 
troublesome  days  of  the  past. 

History  is  but  little  more  than  a  record  of  the  conten- 
tions of  individuals,  tribes,  races  and  nations,  and  this 
process  of  nature  no  doubt  must  continue  until  the  end 
of  time.  Nations,  like  individuals — 

.  .  .  crowd  preferment's  gate, 
Athirst  for  wealth  and  burning  to  be  great. 

Delusive  fortune  hears  th'  incessant  call. 
They  mount,  they  shine,  evaporate  and  fall. 

But  whatever  the  Ruler  of  the  universe  may  have  in 
store  for  our  country,  let  us  not  fail  to  heed  the  admoni- 
tion of  Lincoln,  and  "in  the  faith  that  right  makes 
might  dare  to  do  our  duty  as  we  understand  it. ' ' 


THE  EMANCIPATION  PROCLAMATION' 
Mr.  President  and  Gentlemen: 
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HEN  Lincoln  was  elected  in  the  gloomy  autumn 
of  I860,  he  must  have  perceived  a  divided  duty 
looming  before  him,  like  Desdemona  in  the  play — one  to 
his  conscience  and  convictions  and  another  to  his  party 
and  the  union.  Lincoln,  no  doubt,  was  passionately  op- 
posed to  the  institution  of  slavery.  His  prejudice  against 
it  was  as  strong,  perhaps,  as  that  of  Garrison  or  Phillips, 
but  his  patient,  pacific  and  politic  nature  restrained  his 
speech  when  he  spoke  of  slavery  in  public. 

In  1831,  while  in  New  Orleans,  he  attended  a  sale  of 
slaves  at  auction  and  saw  a  mulatto  girl  exhibited  as  if 
she  were  a  horse  and  sold  to  the  highest  bidder.  There  is 
a  tradition  that  Lincoln  walked  away  from  the  scene 
with  a  feeling  of  unsmotherable  hatred,  and  remarked 
(no  doubt  devoutly),  to  John  Hanks,  who  was  with  him, 
"By  God,  if  I  ever  get  a  chance  to  hit  that  institution, 
I  '11  hit  it  hard. ' '  In  April,  1864,  he  wrote  to  a  gentleman 
in  Kentucky,  "lam  naturally  anti-slavery.  If  slavery  is 
not  wrong,  nothing  is  wrong.  I  cannot  remember  when  I 
did  not  so  think  and  feel."  And  again,  in  his  second 
inaugural  he  fervently  expressed  his  horror  of  human 
bondage. 

I  think  it  would  be  easy  to  convict  the  Republican 
party  of  false  pretenses,  if  a  political  party  could  be  in- 
dicted and  tried  before  one  of  our  petty  courts  educated 
within  the  narrow  compass  of  the  law  of  evidence.  But 
indictments  cannot  be  framed  against  nations  or  politi- 

*  Speech  delivered  at  a  Lincoln 's  Birthday  Banquet. 
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cal  parlies.  It  is  the  duty  oi'  a  political  party  in  a  popu- 
lar government  to  extend  the  scope  of  its  beneficent  ac- 
tion as  campaigns  of  education  enlarge  its  understand- 
ing of  sound  principle.  Our  party  was  organized,  as  its 
founders  said,  not  to  abolish  slavery  or  to  interfere  with 
it  where  it  existed,  but  to  prohibit  its  extension  into  the 
territories.  Many  voters  in  the  north  were  willing  to  as- 
sist in  restricting  slavery  to  the  territory  where  it  ex- 
isted, but  were  unwilling  to  interfere  with  it  there.  They 
regarded  the  compromises  of  the  constitution  as  binding, 
and,  to  tell  the  truth,  they  were  more  devoted  to  the  un- 
ion than  opposed  to  slavery. 

It  is  impossible  to  estimate — perhaps  to  overestimate 
— the  helpful  influence  of  the  grandiose  speeches  of 
Webster  when  the  scourge  of  civil  war  broke  out,  but  it 
was  very  great.  It  is  true  he  had  been  in  his  grave  for 
nearly  a  decade,  but  for  twenty  years  and  more  before 
his  death  he  had  impressed  upon  the  public  mind  a  deep 
conviction  of  the  value  of  the  union.  He  had  made  the 
great  judgments  of  Marshall  parts  of  the  public  mind, 
and  taught  many  people  to  believe  that  the  union  and 
slavery,  wherever  slavery  in  the  union  was  profitable, 
were  better  than  two  contiguous  republics,  one  with 
slavery  as  its  corner  stone,  and  the  other  dedicated  to 
freedom.  Webster  was  execrated  in  the  closing  years  of 
his  life  by  incendiary  abolitionists  like  Phillips,  and  de- 
nounced by  saner  abolitionists,  such  as  Whittier  and 
Emerson;  but  I  think  he  won  their  cause.  He  had  cre- 
ated a  public  sentiment  that  made  it  possible,  after  Sum- 
ter was  fired  on,  to  summon  a  million  men  to  the  de- 
fence of  the  stars  and  stripes.  The  Republican  party 
utilized  this  sentiment  for  the  union  with  consummate 
ability  in  a  war  waged  on  one  side  to  make  slavery  per- 
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petual  and  on  the  other,  in  fact,  if  not  purposely,  to  abol- 
ish it  forever. 

The  platform  on  which  Lincoln  was  elected  declared 
that  it  was  essential  to  maintain  inviolate  the  rights  of 
each  state  to  order  and  control  its  own  domestic  institu- 
tions (meaning  slavery)  according  to  its  own  judgment 
exclusively.  Lincoln  quoted  this  plank  in  his  first  inaugu- 
ral and  declared  that  it  was  a  law  to  his  party  and  to 
himself.  And  the  house  of  representatives  that  assembled 
in  special  session  on  July  4,  1861,  declared,  with  but  two 
dissenting  votes,  that  the  war  was  not  waged  on  the  part 
of  the  north  for  any  purpose  except  to  defend  and  main- 
tain the  supremacy  of  the  constitution,  and  to  preserve 
the  union  with  all  the  dignity,  equality  and  rights  of  the 
states  unimpaired.  This  was  evidently  done  to  keep  in 
line  the  union  men  and  the  war  democrats,  who  were  in- 
different as  to  slavery.  Lincoln,  although  he  still  enter- 
tained the  sentiment  which  he  had  expressed  at  New 
Orleans,  wisely  endorsed  the  dominant  sentiment  of  the 
hour.  In  his  first  inaugural  he  solemnly  said : 

I  do  but  quote  from  one  of  my  speeches  when  I  declare 
that  I  have  no  purpose  directly  or  indirectly  to  interfere  with 
the  institution  of  slavery  in  the  states  where  it  exists.  I  be- 
lieve I  have  no  lawful  right  to  do  so,  and  I  have  no  inclina- 
tion to  do  so. 

When  early  in  the  war  Fremont  attempted  to  emanci- 
pate slaves  by  military  order,  Lincoln  forbade  it,  and 
when  later  General  Hunter  attempted  the  same  thing 
under  more  favorable  conditions  Lincoln  again  forbade 
it.  He  did  so  because  he  did  not  think  it  was  indispen- 
sably necessary  to  save  the  union.  In  the  famous  letter 
that  Lincoln  wrote  to  Greeley  in  August,  1862,  the 
policy  of  the  Republican  party  at  that  time  was  stated 
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so  bluntly  as  to  seem  almost  cruel  in  our  more  benevolent 
age. 

As  to  the  policy  "I  seem  to  be  pursuing,"  as  you  say,  I  have 
not  meant  to  leave  anyone  in  doubt.  I  would  save  the  union. 
...  If  there  be  those  who  would  not  save  the  union  unless 
the}'  could  at  the  same  time  save  slavery,  I  do  not  agree  with 
them.  If  there  be  those  who  would  not  save  the  union  unless 
they  could  at  the  same  time  destroy  slavery,  I  do  not  agree 
with  them.  My  paramount  object  in  this  struggle  is  to  save  the 
union,  and  is  not  either  to  save  or  destroy  slavery.  .  .  .  What 
I  do  about  slavery  and  the  colored  race  I  do  because  I  believe 
it  helps  to  save  the  union  and  what  I  forbear,  I  forbear  be- 
cause I  do  not  believe  it  would  help  to  save  the  union. 

But  he  closed  his  letter  with  this  remark,  "I  have  here 
stated  my  purpose  according  to  my  view  of  official  duty ; 
and  I  intend  no  modification  of  my  oft-expressed  per- 
sonal wish  that  all  men  everywhere  could  be  free. ' ' 

As  the  war  proceeded  the  people  learned  that  it  would 
be  futile  to  reconstruct  the  union  as  it  was,  even  if  it 
were  possible  to  do  so.  They  discovered  that  the  cause  of 
the  war  must  be  eradicated ;  that  Lincoln  was  right  when 
he  said  at  Springfield  in  June,  1858 : 

A  house  divided  against  itself  cannot  stand.  I  believe  this 
Government  cannot  endure  permanently  half  slave  and  half 
free.  I  do  not  expect  the  union  to  be  dissolved.  I  do  not  ex- 
pect the  house  to  fall,  but  I  do  expect  it  will  cease  to  be  di- 
vided. It  will  become  all  one  thing  or  all  the  other. 

And  so,  when  the  success  of  McClellan  at  Antietam  re- 
lieved some  depression  in  the  public  mind,  the  prelimi- 
nary proclamation  was  issued  in  September,  1862,  and 
on  the  first  of  January  following,  slaves  in  the  states 
then  in  rebellion  were  declared  forever  free.  Lawyers 
growled  about  the  validity  of  the  proclamation  and  de- 
nied that  it  changed  the  status  quo,  and  politicians  ac- 
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cused  Lincoln  and  his  party  of  inconsistency,  saying  that 
the  war  originally  waged,  as  had  been  said,  to  save  the 
union,  had  been  turned  by  the  proclamation  into  a  war 
for  the  abolition  of  slavery.  The  elections  in  November, 
1862,  ran  strongly  against  the  administration.  But  still, 
with  infinite  patience,  Lincoln  labored  on,  adopting,  as 
he  said,  new  views  as  fast  as  they  appeared  to  be  true 
views,  until  at  last,  a  few  days  after  the  meeting  of 
Grant  and  Lee  at  Appomattox,  he  went  up  to  God  bear- 
ing four  millions  of  broken  human  fetters  in  his  hands  as 
evidence  of  a  life  well  spent. 

One  of  the  most  instructive  and  cheerful  chapters  in 
our  history  is  the  story  of  the  course  of  public  opinion  on 
the  subject  of  slavery  from  the  close  of  the  revolution 
till  the  adoption  of  the  13th  amendment.  It  is  clear  proof 
of  the  evolution  and  execution  of  justice  in  our  old  re- 
public and  inspires  good  hopes  for  the  future.  Twelve 
years  before  the  convention  met  at  Philadelphia  to  frame 
the  federal  constitution  the  first  American  antislavery 
society  was  founded  in  the  same  city  by  Benjamin 
Franklin.  The  quickening  conscience  of  the  people  was 
indicated  also  by  the  penitent  care  that  was  taken  to 
omit  the  word  slave  from  our  great  charter  by  using  the 
expression  " persons  held  to  service,"  and  inserting  a 
provision  to  abolish  the  slave  trade  after  1808.  Men,  re- 
puted to  be  wise,  seemed  to  think  that  silence  was  the 
best  policy  and  time  the  only  cure  for  the  national 
malady.  As  Tacitus  said  of  the  Romans,  "they  made 
silence"  or  tried  to  make  silence,  "and  called  it  peace." 
But  now  and  then  some  impetuous  reformer,  like  Jeffer- 
son in  the  early  days  or  Beecher  in  after  years,  burst 
the  cerements  in  which  the  fathers  had  inurned  the  na- 
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tional  conscience  and  cast  it  up  again — calling  the 
pseudo-righteous  to  repentance  with  words  like  poniards. 
The  progress  of  most  reform  movements  is  painfully 
slow  in  cases  where  vested  wrongs  are  vast.  Looking 
backward  through  the  agitation  in  which  a  better  public 
opinion  on  the  subject  of  slavery  was  forming,  one  can 
almost  applaud  the  elegant  bitterness  by  which  Phillips 
denounced  the  hunker  conservatism  of  the  time.  He  said : 

The  Pulpit  flung  the  Bible  at  the  reformer,  law  visited  him 
with  its  penalties,  and  society  spewed  him  out  of  its  mouth; 
bishops  expurgated  the  pictures  of  their  common  prayer 
books,  and  editors  omitted  pages  in  republishing  English  his- 
tory; Pierpont  emasculated  his  classbook;  Bancroft  remodelled 
his  chapters  and  Everett  carried  Washington  through  thirty 
states  remembering  to  forget  the  brave  words  left  on  record  by 
the  wise  Virginian  warning  his  countrymen  of  this  evil. 

In  the  war  of  angry  words  the  public  judgment  was 
forming,  and  it  was  to  be  fatal  to  slavery.  Lincoln  knew 
it  because  he  felt  it.  None  of  our  statesmen  ever  had  such 
a  profound  knowledge  as  he  of  American  common  sense, 
defined  by  Everett  "as  the  final  judgment  on  great 
practical  questions  to  which  the  mind  of  the  community 
is  pretty  sure  eventually  to  arrive. ' '  Refusing  to  be  hur- 
ried, disregarding  contumely,  opposing  and  rejecting  ad- 
vice, Lincoln  watched  and  waited  until  he  was  convinced 
that  public  opinion  would  sustain  it,  and  then  he  gave 
his  immortal  proclamation  to  the  world.  It  is  said  that 
he  often  spoke  of  the  force  of  public  opinion,  and  his 
most  knowing  biographers  tell  us  that,  in  the  use  of  it,  he 
was  the  most  consummate  master  whose  skill  history  has 
recorded. 


LA  FAYETTE'S  VISIT  TO  NEW  JERSEY* 

THE  character  and  career  of  La  Fayette — he  needs 
no  addition — afford  a  tempting  subject  to  those  who 
like  to  study  the  history  of  social  agitations,  revolution- 
ary movements  and  the  art  of  government.  Born  to  the 
purple,  left  an  orphan  with  a  princely  fortune  at  thir- 
teen, he  put  aside  in  early  life  all  the  advantages  that 
rank  and  wealth,  high  social  position  and  long  and  hon- 
orable lineage  are  supposed  to  confer,  and  decided  to 
lead  a  life  of  hardship,  danger  and  suffering  for  liberty 's 
sake.  He  had  rare  gifts  for  the  service  of  his  fellowmen, 
and  used  them  unselfishly  in  war  and  peace  to  the  limit 
of  his  capacity. 

In  1777,  before  arriving  at  the  age  of  twenty,  La 
Fayette  came  to  America,  joined  the  military  staff  of 
"Washington  with  the  rank  of  major  general,  and  did 
much  to  gratify  the  desire  of  the  thirteen  colonies  to 
achieve  their  independence.  Probably  without  his  assist- 
ance their  effort  would  have  failed.  He  was  influential  in 
||.  bringing  about  the  alliance  of  the  colonies  with  France 

in  February,  1778,  followed  by  military  assistance  on 
land  and  sea  that  made  it  possible  for  Washington  to 
succeed.  Returning  to  France  after  the  surrender  at 
Yorktown,  La  Fayette  took  a  leading  part  in  the  initial 
stages  of  the  French  Revolution.  His  purpose  was  to  ac- 
complish radical  and  necessary  reforms,  to  abolish  I'an- 
cien  regime  by  peaceful  means,  but  control  of  the  move- 
ment was  wrested  from  him  by  the  Jacobins  and  the 
Furies.  He  was  denounced  as  a  traitor  because  of  his 

*  From  Proceedings   of   New  Jersey   Historical   Society.   July, 
1924. 
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moderation  and  sought  refuge  in  Holland,  but  was  ar- 
rested on  the  way  as  an  enemy  of  autocracy,  and  lan- 
guished for  more  than  five  years  in  a  loathsome  dungeon 
at  Olmiitz.  As  compensation  he  gained  the  affection  of 
Washington,  who  loved  him  as  a  son,  and  wept  as  he  sat 
by  his  fireside  at  Mount  Vernon  when  he  thought  of  the 
sufferings  of  La  Fayette  in  the  Austrian  jail.  Besides, 
La  Fayette  found  a  place  in  the  hearts  of  the  American 
people  such  as  no  one  else  from  a  foreign  land  has  ever 
held.  In  our  country  his  memory  is  revered  unani- 
mously; but  in  France  the  horrors  of  the  revolution, 
which  he  struggled  in  vain  to  prevent,  cast  a  lingering 
shadow  on  his  fame.  He  had  many  noble  virtues,  but  did 
not  possess  the  almost  perfect  judgment  of  Washington, 
nor  a  supreme  faculty  for  command  like  the  Corsican. 
This  was  indicated  when,  in  1792,  he  relinquished  com- 
mand of  the  French  army  and  fled  toward  Holland,  and 
in  other  critical  moments  when  he  failed  to  achieve  for 
France  the  priceless  blessing  of  liberty  protected  by  law. 
In  1824  and  the  following  year  La  Fayette — General 
La  Fayette  he  wished  to  be  called,  after  discarding  his 
title  of  marquis — paid  a  visit  to  our  country  on  invita- 
tion of  President  Monroe,  extended  in  concurrence  with 
a  resolution  of  congress.  He  arrived  at  the  harbor  of  New 
York  on  Sunday,  the  15th  of  August,  and  spent  the 
night  at  Castleton,  Staten  Island,  with  Vice-President 
Tompkins.  On  Monday  he  was  escorted  to  the  city  by  a 
magnificent  flotilla  of  steam  and  sail  boats,  accompanied 
by  the  cheers  and  songs  of  a  vast  multitude  afloat  and 
ashore.  As  the  vessel  bearing  La  Fayette  approached  the 
battery  a  fine  band  played  the  French  air:  "Ou  pent  on 
etre  mieux  qu'au  sein  de  sa  famillef"  Four  days  were 
spent  in  charming  entertainment  and  festivities  in  the 
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hospitable  city,  and  then  La  Fayette  began  a  progress 
throughout  the  country,  which  turned  out  to  be  a  con- 
tinuous ovation.  The  General  visited  the  principal  cities 
and  the  most  interesting  places  in  all  of  the  twenty-four 
states  then  constituting  the  union.  He  was  greeted  every- 
where by  short  speeches  and  elaborate  orations;  by 
resolutions  of  legislative  and  municipal  bodies  express- 
ing boundless  admiration,  gratitude  and  good  wishes. 
Wherever  he  went  he  was  saluted  by  cannon,  and  bells 
and  bands  of  music;  buildings  were  decorated  with  the 
tricolor  and  the  stars  and  stripes ;  banners  inscribed  with 
compliments  and  words  of  hearty  welcome  and  gratitude 
were  displayed  in  conspicuous  places;  banquets  and 
balls  graced  by  all  the  dignity  and  beauty  of  the  time 
were  given  in  his  honor;  masonic  and  other  societies 
offered  their  fervent  felicitations;  cheering  parades 
escorted  him  through  cities  and  towns  on  highways 
spanned  by  arches  and  strewn  with  flowers  by  children 
from  the  schools,  and  thousands  followed  him  far  out 
into  the  country  as  he  took  leave  of  one  town  to  visit 
another.  While  enormous  crowds  expressed  their  joyous 
.j  sentiments   by   vociferous   methods,    the    more    tender- 

hearted, and  many  of  the  surviving  soldiers  of  the  Revo- 
lution, were  moved  to  tears.  It  was  noticed  that  the 
people  cheered  when  he  arrived  and  were  serious  and 
sad  when  he  went  away.  Henry  Clay  declared  that  it 
all  seemed  as  if  Washington  had  come  to  revisit  the  re- 
public he  had  founded,  and  to  contemplate  the  changes 
that  time  had  wrought.  If  there  were  any  who  dissented 
from  the  chorus  of  adoration  that  continued  in  an  almost 
unbroken  strain  from  the  middle  of  August,  1824,  until 
the  7th  of  September  in  the  following  year,  they  were 
discreet  enough  to  hold  their  peace. 
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On  the  20th  of  August  La  Fayette  aud  his  suite 
started  from  New  York  on  B  journey  through  New  Eng- 
land, stopping  at  the  principal  cities,  and  were  received 
everywhere  with  as  much  enthusiasm  as  the  descendants 
of  the  Puritans  could  display.  Early  in  September  he  re- 
turned to  New  York,  where  festivities  were  resumed,  in- 
cluding a  banquet  given  by  the  Society  of  the  Cincin- 
nati, another  by  the  French  residents  of  the  city,  and  a 
fete  at  Castle  Garden,  designed  to  eclipse  everything 
that  had  yet  been  done  in  honor  of  the  "Nation's 
Guest." 

On  September  23-27  La  Fayette  visited  New  Jersey 
on  his  way  to  the  south  and  west.  Elaborate  arrange- 
ments had  been  made  for  his  reception,  especially  in 
Newark.  He  was  escorted  across  the  Hudson  by  officials 
and  leading  citizens  of  New  York  on  the  morning  of  the 
23rd,  and  arrived  at  Jersey  City  about  ten  o'clock.  On 
disembarking  he  was  received  by  General  Jonathan  Day- 
ton, acting  as  grand  marshall,  Colonel  Kinney  and  Ma- 
jor Kean  of  the  staff  of  Governor  Williamson,  and  con- 
ducted to  Lyon's  Hotel  near  the  landing,  where  he  was 
welcomed  by  the  governor,  and  the  committee  from  New- 
ark to  receive  him  were  presented  with  all  the  stately 
formality  practiced  by  gentlemen  of  the  old  school.  The 
General  remained  a  short  time  in  Jersey  City,  and  then, 
attended  by  a  numerous  cavalcade,  including  a  squadron 
of  cavalry,  set  out  for  Newark.  Upon  arriving  at  Bergen, 
then  a  separate  municipality,  he  found  the  inhabitants 
assembled  to  pay  their  respects.  Upon  alighting  from  his 
carriage  a  cane,  splendidly  mounted  with  gold,  was  pre- 
sented to  him.  It  had  been  made  from  a  limb  of  an  apple 
tree  under  which  Washington  and  La  Fayette  had 
stopped  to  take  refreshments  during  the  Revolutionary 
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War.  The  head  of  the  cane  was  inscribed :  ' '  Shaded  the 
hero  and  friend  of  Washington  in  1779.  Presented  by  the 
Corporation  of  Bergen  in  1824."  An  address  was  also 
presented  with  the  cane,  expressing  the  esteem  and  ven- 
eration of  the  people,  and  ending  with  this  devout  wish : 
"May  you,  Sir,  after  rendering  a  life  of  usefulness  and 
piety,  be  admitted  into  the  regions  of  everlasting  joy  and 
felicity. ' '  The  General  thanked  the  citizens  for  their  po- 
lite attention  and  good  wishes,  and  the  cavalcade  re- 
sumed its  march  amid  the  loud  and  hearty  cheers  of  the 
people. 

About  twelve  o  'clock  a  salute  from  a  detachment  of  ca- 
det artillery  announced  the  arrival  of  La  Fayette  at  New- 
ark bridge.  The  streets  and  neighboring  ground  were 
filled  with  a  vast  throng  assembled  from  all  parts  of  the 
state,  and  the  newspapers  of  the  day  tell  us  that,  as  the 
General  passed  by,  the  crowd  "made  the  welkin  ring 
with  their  loud  and  repeated  huzzas."  The  General  and 
his  escort  proceeded  to  the  residence  of  Major  Boudinot 
on  Park  Place,  where  the  terminal  building  of  the  Pub- 
lic Service  Railway  company  has  since  been  constructed. 
There  they  were  met  by  the  judges  of  the  United  States 
district  court  and  of  the  state  courts,  members  of  the  So- 
ciety of  the  Cincinnati,  and  as  many  others  as  the  house 
could  hold.  While  La  Fayette  and  his  suite  were  partak- 
ing of  a  light  repast  uniformed  companies  of  militia 
from  the  counties  of  Bergen,  Essex  and  Morris,  which 
had  previously  been  formed  on  the  common  under  com- 
mand of  General  Doughty,  moved  to  the  parade  ground, 
formed  in  two  brigade  lines  under  command  of  Briga- 
dier Generals  Dayton  and  Darcy,  and  were  surrounded 
by  an  immense  multitude.  The  military  display,  accord- 
ing  to   contemporary   chronicles,   was   very   imposing; 
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about  2,000  men  in  uniform  were  on  the  ground}  besides 

8  cavalry  troop  of  300,  which  had  constituted  a  pari  of 
the  escort  from  Jersey  City. 

An  elaborate  and  beautiful  bower,  or  ''Temple"  as  it 
was  sometimes  called,  had  been  erected  on  the  common. 
It  seems  to  have  battled  the  descriptive  powers  of  the  lo- 
cal journalists,  but  happily  the  editor  of  the  Commercial 
Advertiser  of  New  York  attended  the  ceremonies  and 
made  an  effort  to  describe  the  edifice,  and  this  is  the 
appearance  it  presented  to  him : 

The  base  of  the  temple  covered  an  area  of  35  feet  in  diame- 
ter, and  was  formed  of  thirteen  arches,  representing  the  thir- 
teen original  states,  surmounted  by  a  dome,  representing  the 
western  hemisphere.  The  pillars  which  sustained  the  dome  were 
fifteen  feet  in  height  and  of  due  proportion.  On  either  side, 
extending  directly  back,  were  colonnades,  of  twelve  arches 
each,  intended  as  arbors  for  the  ladies.  But  the  front  was  the 
most  imposing.  The  portico  was  lofty,  and  formed  four  grand 
triumphal  arches,  supporting  what  might  be  called  a  tower.  On 
the  top  of  this  stood  a  large  and  finely  wrought  golden  eagle, 
with  a  crown  of  laurel  in  his  beak,  and  on  one  side  a  cornu- 
copia, and  the  olive  branch  and  cap  of  liberty  in  his  talons.  In 
the  centre  of  this  portico  was  erected  a  platform,  on  which 
were  two  large  chairs,  and  over  that  intended  for  the  General 
hung  a  canopy  in  the  form  of  a  cone,  wreathed  with  flowers  of 
bright  and  various  hues.  In  front  of  the  portico,  beneath  the 
capital  of  the  pillar  was  the  name  of  La  Fayette,  in  large  let- 
ters wrought  of  white  blossoms.  Over  the  several  arches  form- 
ing the  portico,  were  the  following  inscriptions :  On  the  West : 
"Now  I  am  going  to  serve  you."  On  the  South :  "For  him  whom 
a  nation  delights  to  honour."  On  the  North:  "We  ne'er  shall 
look  upon  his  like  again."  On  the  East:  "His  laurels  shall 
never  fade." 

The  cornices  of  the  portico,  within  and  without,  were  richly 
ornamented  with  flowers  wrought  in  the  body  of  the  work,  so 
as  to  resemble  festoons;  and  the  arches  of  the  interior  of  the 
temple  were  also  adorned  with  flowers.  On  each  side  of  the 
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portico,  extending  to  the  distance  of  one  hundred  and  fifty 
feet,  and  forward  in  a  modern  angle,  were  colonnades  of 
twelve  arches  each,  representing  the  twenty-four  states;  and, 
with  the  portico  as  a  common  centre,  binding  the  whole,  repre- 
senting the  Union  of  the  States.  These  colonnades  formed 
extensive  and  beautiful  bowers,  and  were  filled  with  ladies, 
who  advanced  in  columns  when  the  General  was  seated,  and 
were  introduced.  The  workmanship  of  the  temple  and  arbors, 
which  we  have  attempted  to  describe,  was  as  neat  as  the  design 
was  beautiful  and  classical.  Everything  was  interwoven  with 
the  greatest  skill  and  compactness;  and  by  the  aid  of  the  ver- 
dant box  the  artist  was  enabled  to  form  cornices,  capitals  and 
fret  work,  with  almost  as  much  exactness  as  could  be  preserved 
in  sculpturing  marble.  It  was  indeed  a  fairy  palace;  and  we 
could  give  no  better  idea  of  its  appearance  at  a  distance  than 
by  referring  to  the  foliage  in  Mr.  Vanderlyn's  picture  of  the 
Palace  and  Garden  of  Versailles. 

After  the  reception  at  the  Boudiuot  dwelling  the  Gen- 
eral, accompanied  by  the  governor  and  his  staff  and 
other  distinguished  citizens,  entered  the  common  at  the 
flagstaff  and  walked  between  lines  of  soldiers  toward 
the  bower.  Elaborate  arrangements  had  been  made  for 
the  ceremonies  on  the  common  and  in  the  bower,  but  they 
could  not  be  carried  out  according  to  the  program  for 
the  reason  that  the  weather  was  unfavorable  and  the 
militia  were  unable  to  control  the  crowd.  The  general 
committee  were  disturbed  by  what  they  called  "several 
unpleasant  occurrences,"  which  they  said  "might  have 
been  prevented  had  the  Major  General,  or  commanding 
officer,  communicated  by  his  aides  or  otherwise  with  the 
committee  respecting  the  arrangements."  However,  a 
considerable  part  of  the  ceremonies  as  planned  was  car- 
ried out.  The  contemporary  accounts  agree  that  as  the 
General  advanced  toward  the  bower  between  the  lines  of 
troops — 
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B  choir  of  male  singers  sang  the  following  quatrains  arranged 
for  the  occasion : 

"The  Approach. 

"See  the  friend  of  Freedom  comes, 
Sound  the  trumpets,  beat  the  drums, 
In  loudest  peals  let  cannons  roar 
A  welcome  to  Columbia's  shore. 

"Prepare  the  festive  rites,  prepare, 
Loudly  rend  the  echoing  air, 
From  shore  to  shore  let  cannon  roar 
A  welcome  to  Columbia's  shore." 

After  which  a  full  band  of  music,  attached  to  the  battalion  of 
cadets,  and  stationed  about  the  centre  of  the  military,  com- 
menced playing  appropriate  airs,  and  continued  until  the  pro- 
cession reached  a  choir  of  female  singers,  when  the  band  ceased 
playing,  and  the  choir  chanted  the  following  lines,  to  the  tune 
"See  the  Conquering  Hero  Comes": 

"The  Welcome. 

"Welcome!  Freedom's  favorite  son, 
Welcome!  friend  of  Washington; 
For  though  his  sun  in  glory's  set, 
His  spirit  welcomes  La  Fayette. 

"Welcome !  Friend  in  adverse  hours, 
Welcome !  to  fair  Freedom's  Bower; 
Thy  deeds  her  sons  will  ne'er  forget, 
Ten  millions  welcome  La  Fayette!" 

The  singers  strewed  flowers  at  the  General's  feet  as  he  passed. 

Arriving  at  the  Temple  La  Fayette  was  addressed  in  a 
very  impressive  manner  by  Theodore  Frelinghuysen,  at 
that  time  attorney-general  of  New  Jersey.  His  address 
was  short,  eloquent  and  in  excellent  contemporary  taste. 
It  is  worthy  of  quotation  in  full,  not  only  for  its  merits 
judged  by  the  canons  of  the  time,  but  as  a  specimen  of 
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the  best  intellectual  greetings  of  La  Fayette  throughout 
the  country. 

General  La  Fayette — 

Sir  :  In  behalf  of  the  citizens  of  Newark,  and  with  deep-felt 
emotions  of  gratitude  and  joy,  I  welcome  you  to  our  town.  In 
the  happiness  of  this  delighted  people  you  behold,  and  I  doubt 
not  enjoy,  the  reward  of  your  early  devotion  to  the  cause  of 
freedom.  The  children  of  those  venerated  men,  by  whose  side 
you  fought  and  in  whose  counsels  you  ably  participated,  now 
rise  up  to  hail  and  bless  you.  The  most  of  our  fathers  have 
descended  to  the  grave;  but,  General,  the  children  will  not  for- 
get their  father's  friend ;  no,  Sir,  your  honored  name  is  identi- 
fied with  our  earliest  recollections.  The  first  lessons  of  our 
childhood  were  taught  us  by  the  aged  veterans.  It  was  the  storv 
of  Brandywine,  of  Monmouth  and  of  Yorktown.  There  we 
learned  the  triumphs  of  Liberty;  and  in  the  dungeons  of 
Olmutz  we  sympathized  with  her  trials.  And  permit  me  to  add, 
Sir,  that  never  did  the  spirit  of  enlightened  Liberty  appear 
more  like  herself,  than  when  you,  her  worthy  son,  took  your 
stand  and,  in  front  of  her  excited  votaries  and  at  the  hazard  of 
life,  gave  the  warning  voice  that  the  excesses  of  Liberty  would 
only  endanger  and  might  extinguish  her  dearest  hopes. 

What  a  triumph  is  this  day  for  rational  freedom !  "What  are 
the  heartless  pageantry  and  pomp  and  grandeur  of  titled  po- 
tentates to  the  grateful  throbs  of  ten  millions  of  hearts ! 

May  that  Benignant  Being,  who  sent  you  to  our  aid  in  the 
darkest  periods  of  our  struggles,  still  watch  over  you ;  may  He 
shed  upon  the  evening  of  your  life  His  richest  blessings  and 
make  its  close  as  serene  as  the  morning  has  been  bright  and 
the  day  illustrious. 

General  La  Fayette,  according  to  the  newspaper  re- 
ports, made  a  brief  but  pertinent  reply  to  the  address  of 
Mr.  Frelinghuysen,  then  many  citizens  were  presented 
to  him,  and  he  received  the  marching  salute  of  the 
troops.  At  the  conclusion  of  the  ceremony  in  the  bower 
he  returned  to  the  Boudinot  mansion  "amid  the  reiter- 
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ated  and  oft-repeated  shouts  of  the  throng,"  and,  "in 
company  with  the  most  distinguished  persons  present, 
partook  of  a  sumptuous  collation."  During  the  banquet, 
and  after  several  friendly  and  patriotic  toasts  had  been 
offered,  La  Fayette  rose  and  proposed  the  following: 
"The  Town  of  Newark — and  may  her  population, 
prosperity  and  industry  increase  in  the  same  wonderful 
proportions  I  have  been  delighted  to  witness. ' ' 

At  four  o'clock  the  General,  with  his  suite,  departed 
for  Elizabethtown,  where  it  is  said  his  reception  was 
"very  respectful,"  as  might  have  been  expected  from 
the  quality  of  the  people  who  set  the  fashions  and  dic- 
tated the  etiquette  of  the  town  in  those  good  old  days. 
The  General  alighted  at  the  residence  of  Governor  Wil- 
liamson,  father  of  the  late  Chancellor  Williamson,  where 
a  large  circle  of  ladies  had  assembled,  and  a  "most 
charming  and  tasteful  display  of  fruits  of  various 
climes  and  countries,  ice  creams,  jellies,  etc.,  was  made." 
After  remaining  a  few  minutes  the  party  resumed  its 
march  and  passed  through  the  principal  streets  to  the 
City  Hotel,  where  the  General  was  received  by  the  offi- 
cials of  the  corporation  and  addressed  by  Mr.  C.  Hal- 
sted,  the  mayor  of  the  borough. 

Soon  after  La  Fayette  arrived  at  Elizabethtown, 
Grand  Master  Munn,  of  the  Washington  Lodge  of  Ma- 
sons,  presented  to  him  an  elegant  gold  medal  and  an 
address  couched  in  fraternal  terms,  proudly  recalling 
the  fact  that  among  the  membership  of  the  order  in  by- 
gone years  "the  incomparable  Washington,  Warren,  the 
martyr  of  liberty,  and  Franklin,  the  benefactor  of  man- 
kind," were  included.  At  six  o'clock  the  party  sat  down 
to  a  dinner  provided  by  the  borough,  and  after  the  cloth 
had  been  removed  a  number  of  toasts  were  offered  by  the 
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Governor,  the  Rev.  Dr.  M'Dowell,  Gen.  Jonathan  Day- 
ton and  William  Chetwood.  The  General  passed  the 
night  with  his  friend,  General  Dayton,  and  in  the  morn- 
ing at  breakfast  spoke  in  flattering  terms  of  his  recep- 
tion in  Newark,  and  complimented  the  committee,  and 
Mr.  William  Halsey  of  that  city  in  particular,  for  the 
"  exquisite  gratification  which  the  splendid  Temple  and 
Bower  had  afforded  him. ' '  Mr.  Halsey  had  designed  the 
Bower. 

Friday  morning,  at  ten  o'clock,  the  General  resumed 
his  journey,  stopping  a  short  time  at  Rahway  and  WTood- 
bridge,  and  arrived  at  New  Brunswick  at  four  o  'clock  in 
the  afternoon,  where  ample  preparations  had  been  made 
for  his  reception  and  entertainment  overnight.  On  the 
morning  of  the  26th  he  left  for  Princeton,  and  was  met 
at  Kingston  by  a  committee  of  arrangement  and  the 
Princeton  cavalry  and  infantry.  A  procession  composed 
of  the  common  council,  citizens  and  a  military  company 
conducted  him  through  the  main  street  to  the  center  gate 
of  the  campus  of  the  college,  where  a  military  salute  was 
given  as  he  was  taken  to  a  Temple  that  had  been  erected 
in  front  of  the  college,  and 

the  President  [Dr.  Carnahan],  with  the  faculty,  trustees,  pro- 
fessors of  the  theological  seminary  and  students,  came  out  of 
the  college — the  students  facing  inwards, — and  the  president, 
faculty  and  professors  passed  through  to  meet  the  General  at 
the  Temple,  where  the  president,  after  an  appropriate  address, 
presented  him  with  a  diploma  made  out  in  the  year  1790, 
signed  by  Dr.  Witherspoon,  then  president,  and  by  the  trustees 
of  the  college. 

The  diploma  evidently  indicated  that  a  degree  had  been 
conferred  upon  the  General  more  than  thirty  years  be- 
fore. Mrs.  Hodge,  a  granddaughter  of  Dr.  Franklin,  pre- 
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sented  the  General  with  a  breast  pin  which  had  belonged 
to  the  doctor  and  contained  a  lock  of  his  hair. 

Shortly  after  these  ceremonies  at  Princeton,  the  Gen- 
eral and  his  suite  resumed  their  journey  and  arrived  at 
Trenton  about  two  o'clock,  where  3,000  troops  and  a 
large  concourse  had  assembled.  The  General  was  taken  to 
the  state  house,  in  front  of  which  the  triumphal  arch,  un- 
der which  Washington  passed  on  his  journey  to  New 
York  in  1789  to  be  inaugurated  as  president,  had  been 
reconstructed.  At  the  arch  he  was  met  by  ' '  a  choir  of  24 
young  ladies,  each  having  the  name  of  a  state  imprinted 
on  the  waist  ribband.  The  General  playfully  remarked, 
without  any  reflection  upon  the  sovereign  congress,  that 
the  states  were  never  so  well  represented  before."  Later 
in  the  day  the  General  dined  with  the  corporation,  and 
supped  with  the  Society  of  the  Cincinnati.  On  the  fol- 
lowing morning  (Sunday)  he  attended  the  Presbyterian 
church  in  Trenton,  and  in  the  afternoon  paid  a  visit  to 
Joseph  Bonaparte  at  Bordentown.  Levasseur,  the  indus- 
trious secretary  of  the  General,  who  made  verbose  notes 
of  his  travels  in  America,  which  he  afterward  published 
in  two  volumes,  tells  us : 

The  ex-King  appeared  sensibly  affected  with  this  visit  of  the 
General,  and  received  him  with  an  expression  of  feeling  and 
cordiality,  which  proved  to  General  LaFayette  that  time  could 
not  diminish  the  sentiments  of  affection  which  he  had  formerly 
shown  him. 

During  the  visit  Bonaparte  took  La  Fayette  aside  into 
his  cabinet,  and  they  conversed  alone  for  more  than  an 
hour.  We  may  readily  imagine  that  their  thoughts  and 
conversation  rolled  on  mighty  subjects,  such  as  the  hope- 
lessness of  the  Bourbons,  the  condition  of  France  and 
the  rest  of  Europe  (somewhat  as  it  is  at  present),  and 


92  Essays  and  Speeches  of  Frank  Bergen 

the  career  of  the  mighty  warrior  who  had  breathed  his 
last  at  Longwood  three  years  before,  whispering  "tete 
d'armee"  to  the  King  of  Terrors.  When  departing,  Le- 
vasseur  noted  the  fact  that  Bonaparte  "tenderly  em- 
braced the  General,  shook  us  by  the  hand,  and  hastily 
returned  to  his  family."  When  this  interview  occurred 
neither  Bonaparte  nor  La  Fayette  knew  that  Louis 
XVIII.  had  been  dead  for  ten  days  and  that  his  brother, 
Charles  X.,  typical  of  the  Bourbons,  was  sitting  on  the 
throne  of  France  with  a  barren  scepter  in  his  gripe, 

Thence  to  be  wrench'd  with  an  unlineal  hand 
No  son  of  theirs  succeeding. 

On  Monday,  the  twenty-seventh,  La  Fayette  crossed 
the  Delaware,  thinking  no  doubt  of  the  crossing  made  by 
Washington  nine  miles  above  on  a  stormy  night  in  win- 
ter nearly  half  a  century  before,  when  the  cause  of  the 
colonies  appeared  to  be  hopeless. 

In  July,  1825,  La  Fayette  again  came  to  New  Jersey. 
He  had  accepted  an  invitation  to  visit  Morristown,  and 
went  from  New  York  by  way  of  Hoboken,  Paterson  and 
Parsippany.  Returning  from  Morristown,  he  stopped  for 
a  short  time  in  Newark,  and  visited  the  rooms  of  the  St. 
John's  Lodge  of  Masons,  and  then  proceeded  to  Morton's 
Hotel,  where  he  was  entertained  by  the  leading  citizens 
at  a  sumptuous  breakfast.  As  he  was  about  to  depart, 
Joseph  C.  Hornblower,  afterward  chief  justice,  pro- 
nounced an  affectionate  valedictory.  From  Newark  La 
Fayette  proceeded  to  Bordentown  to  meet  Joseph  Bona- 
parte again ;  but  nothing  that  passed  between  them  was 
made  public  at  that  time. 

It  was,  perhaps,  on  his  journey  from  Morristown  to 
Newark,  that  La  Fayette  stopped  at  the  old  inn  at  Madi- 
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son.  His  coming  was  expected,  and  preparations  had 
been  made  to  receive  and  cheer  him.  Tradition  tells  us 
that  one  of  the  most  delightful  incidents  of  his  entertain- 
ment consisted  of  twenty-four  girls,  representing  the 
several  states,  whose  beauty  and  songs  touched  the  heart 
of  the  General.  The  inn  where  the  reception  was  given 
stood  at  that  time  on  the  southeast  corner  of  the  Morris 
turnpike,  and  what  is  now  called  Waverly  Place.  The 
building  is  still  standing.  Recently  it  was  purchased  by 
the  Madison  Historical  Society  and  moved  one  block  east 
to  a  location  more  suitable  for  its  new  purpose,  and  thor- 
oughly renovated.  It  is  now  one  of  the  most  attractive 
centers  of  the  life  of  the  community. 

The  first  visit  of  La  Fayette  to  Joseph  Bonaparte  at 
Bordentown  was  part  of  an  interesting  episode  in  the 
career  of  Napoleon  and  his  brethren.  The  story  is  related 
in  a  remarkable  document  written  in  1824  by  James  K. 
Paulding,  sometime  literary  associate  of  Washington 
Irving,  and  secretary  of  the  navy  during  the  administra- 
tion of  Van  Buren.  The  document,  we  are  told,  "for  a 
long  time  reposed  on  a  dusty  shelf  in  an  old  safe  in  the 
country,"  and  was  brought  to  light  and  published  in 
Harper's  Magazine  in  November,  1915.  It  is  a  memoran- 
dum of  a  conversation  at  a  dinner  in  New  York,  when  La 
Fayette  had  nearly  finished  his  tour  of  the  country  and 
was  preparing  to  return  to  France,  and  of  a  subsequent 
interview  of  Joseph  with  Paulding.  In  reply  to  an  in- 
quiry for  information  as  to  the  political  situation  in 
France,  La  Fayette  said,  among  other  things,  that  he  be- 
longed to  the  Orleans  party — a  statement  quite  incon- 
sistent with  his  lifelong  profession  that  he  was  a  republi- 
can. Joseph  Bonaparte  heard  of  La  Fayette's  statement 
and  called  on  Paulding,  who  was  at  the  dinner,  to  ascer- 
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tain  if  such  a  remark  had  been  made,  and  was  assured 
that  it  had.  Thereupon  Joseph  said,  as  recorded  by 
Paulding : 

Not  long  after  La  Fayette  came  to  this  country  he  paid  a 
visit  at  his  chateau  in  New  Jersey,  and  while  there  requested  a 
private  interview,  in  the  course  of  which  he  pronounced 
France  to  be  on  the  eve  of  a  revolution  which  would  be  fatal 
to  the  Bourbon  dynasty,  and  distinctly  and  positively  pro- 
posed to  Joseph  that  if  he  would  advance  him  two  million  dol- 
lars he  would  make  his  nephew  Napoleon  King  of  France. 

Bonaparte  declined,  alleging  that  it  would  be  inconven- 
ient to  advance  the  money,  but  really,  as  he  afterward 
said,  because  he  distrusted  the  ability  of  La  Fayette  to 
do  what  he  had  proposed. 

An  account  of  the  sequel  cannot  be  compressed  within 
the  space  now  available.  Paulding's  narrative,  and  the 
letters  that  passed  between  La  Fayette  and  Joseph  on 
the  same  subject,  illustrate  one  of  the  plays  of  statecraft 
in  Europe,  and  the  illusive  character  of  much  of  the 
truth  of  history.  As  a  reflection  on  the  integrity  of  La 
Fayette  the  story  may  be  dismissed  as  worthless.  Pauld- 
ing was  not  instructed  in  the  French  language,  and 
Joseph  spoke  English  with  difficulty,  and  gave  a  differ- 
ent version  of  the  interview  to  his  friend  Ingersoll,  au- 
thor of  a  history  of  the  War  of  1812.  Probably  the  truth 
is  that  La  Fayette  was  convinced  that  the  career  of  the 
Bourbons  in  France  was  about  to  end,  and  that  the 
people  were  not  in  humor  to  agree  to  a  republic ;  hence  it 
would  be  necessary  in  the  near  future  for  the  statesmen 
of  France  to  choose  a  prince  to  wear  the  crown.  La 
Fayette  afterward  said  that  what  the  French  wanted 
was  "a  popular  throne  surrounded  by  republican  insti- 
tutions. ' '  In  that  state  of  mind  it  is  quite  natural  that  he 
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should  consider  the  son  of  the  Emperor  (l'Aiglon)  in 
casting  about  for  a  prince  to  furnish  the  necessary  popu- 
larity, and  discuss  the  subject  with  Joseph.  Napoleon 
was  still  a  name  to  conjure  with  in  France.  The  trans- 
action shows,  if  the  story  is  true,  that  as  his  years  length- 
ened La  Fayette  came  to  realize  that  exalted  ideals  can- 
not often,  if  ever,  be  accomplished  in  politics  per  saltum, 
and  that  it  is  necessary  sometimes  to  compromise  with 
minor  evils  to  avoid  greater  evils.  Even  Lincoln  said — 
"I  would  consent  to  any  great  evil  to  avoid  a  greater 
one." 

Perhaps  no  one  has  ever  been  praised  in  his  presence 
so  much  as  La  Fayette,  and  stood  it  so  well.  His  re- 
sponses to  greetings  extended  to  him  during  his  tour 
throughout  the  country  were  short,  appropriate  and 
tactful.  Whether  entertained  at  the  White  House  or  by 
the  elite  of  the  olden  time;  or  buffeted  by  shouting 
crowds;  or  shipwrecked  on  the  Mississippi,  he  kept  his 
poise  perfectly.  Adulation  in  his  youth  from  such  high 
sources  as  Washington  and  Franklin,  and  from  millions 
of  others  in  all  stations  as  he  advanced  in  years,  did  not 
seem  to  spoil  him,  although  it  is  said  he  was  vain,  and  he 
stated  himself  that  he  was  ambitious  for  fame. 

An  interesting  light  is  thrown  on  the  character  of  La 
Fayette  by  a  letter  from  Franklin  to  Washington  writ- 
ten in  August,  1777.  Franklin  was  then  in  France. 

Sir:  The  Marquis  de  Lafayette,  a  young  nobleman  of  great 
expectations  and  exceedingly  beloved  here,  is  by  this  time 
probably  with  you.  By  some  misapprehension  in  his  contract 
with  the  merchants  of  Bordeaux  he  was  prevented  from  using 
the  produce  of  the  cargo  he  carried  over,  and  so  was  left  with- 
out a  supply  of  money.  His  friends  here  have  sent  him  over 
£500  sterling;  and  have  proposed  to  send  him  more;  but,  on 
reflection,  knowing  the  extreme  generosity  of  his  disposition, 
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and  fearing  that  some  of  his  necessitous  and  artful  countrymen 
may  impose  on  his  goodness,  they  wish  to  put  his  money  into 
the  hands  of  some  discreet  friend,  who  may  supply  him  from 
time  to  time,  and  by  that  means  knowing  his  expenses,  may 
take  occasion  to  advise  him,  if  necessary,  with  a  friendly  affec- 
tion, and  secure  him  from  too  much  imposition.  They  accord- 
ingly have  desired  us  to  name  such  a  person  to  them.  We  have 
not  been  able  to  think  of  one  so  capable,  and  so  suitable  from 
the  influence  of  situation,  to  perform  that  kind  office  as  Gen- 
eral Washington,  under  whose  eye  the  gentleman  will  probably 
be.  We  beg,  therefore,  in  his  behalf,  what  his  friends  out  of 
respect  would  not  take  the  liberty  of  asking,  that  your  Excel- 
lency would  be  pleased  to  furnish  him  with  what  money  he 
may  want,  in  moderation,  and  take  his  draft  payable  to  us  for 
the  sums  paid  him,  which  we  shall  receive  here  and  apply  to 
the  public  service.  .  .  . 

From  the  time  he  set  out  to  seek  his  fortune  to  the  end 
of  his  life  La  Fayette  was  unselfish  and  sincere.  His 
shortcomings  as  a  statesman  grew  out  of  his  good  nature. 
He  had  too  much  confidence  in  his  fellow  men,  a  senti- 
ment that  his  travels  in  America  a  century  ago  must 
have  done  much  to  confirm.  If  there  be  a  difference  be- 
tween human  nature  in  the  United  States  and  human  na- 
ture in  France  La  Fayette  did  not  observe  it,  or  take  it 
into  account  until  late  in  life,  in  his  efforts  to  establish 
good  government  in  his  native  land.  Washington,  much 
less  enthusiastic  than  his  young  and  impetuous  friend, 
said  the  government  of  the  continental  congress  was 
based  on  too  favorable  an  opinion  of  human  nature; 
Guizot  declared  that  France  needs  to  feel  herself  gov- 
erned; and  Carlyle,  deep  in  his  study  of  the  French 
Revolution,  exclaimed — "I  do  not  believe  a  state  can 
stand  in  which  Jesus  and  Judas  have  the  same  weight  in 
public  affairs." 

The  Goddess  of  Liberty  that  La  Fayette  worshipped  is 
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still  a  tantalizing  siren,  sometimes  like  the  Lorelei  on  the 
Rhine,  enticing  her  votaries  to  destruction.  The  task  of 
statesmen  in  all  ages  has  been  and  still  is  to  find  a  peace- 
ful pathway  between  the  twin  horrors  of  despotism  and 
anarchy,  and  few  there  be  that  find  it. 


WEBSTER'S  WORK  FOR  THE  UNION 

A  Paper  Read  before  the  Fortnightly  Club, 
Newark,  New  Jersey.  April  6,  1914* 

MR.  GLADSTONE  once  said:  "The  American  con- 
stitution is  the  most  wonderful  work  ever  struck 
off  at  a  given  time  by  the  brain  and  purpose  of  man." 
Gladstone  often  failed  in  his  efforts  to  tell  the  truth,  and 
he  seldom  failed  more  completely  than  when  he  made 
that  statement.  He  might  have  said  correctly  that  the 
building  of  the  republic  of  the  United  States  under  the 
supposed  or  alleged  authority  of  the  constitution  is  one 
of  the  most  wonderful  works  ever  accomplished  within  a 
period  of  eighty  years  by  the  brain  and  purpose  of  man. 
I  have  never  been  able  to  find  out  definitely  whether 
the  draft  of  the  constitution  as  it  came  from  the  conven- 
tion held  at  Philadelphia  in  1787  expressed  the  agree- 
ment of  the  delegates  or  delegations  from  the  states  as 
clearly  as  they  might  have  expressed  it,  if  they  had  wished 
to  be  candid,  or  was  an  effort  to  do  a  good  thing  by 
stealth.  There  is  evidence  to  support  both  views ;  indeed, 
there  is  so  much  evidence  to  support  either  view  as  to 
make  controversy  interminable  and  the  ascertainment  of 
the  truth  impossible.  Important  provisions  of  the  consti- 

*  This  paper  was  prepared  for  the  purpose  of  bringing  out  a 
little  more  distinctly  than  elsewhere  (1)  the  plight  from  which 
Daniel  Webster  rescued  the  constitution  and  the  union;  (2)  the 
fact  that  in  March,  1850,  he  was  not  behind  the  spirit  of  the  time 
in  dealing  as  a  statesman  with  the  menacing  problem  of  slavery; 
(3)  that  his  personal  opinions  on  the  subject  of  slavery  were  quite 
in  harmony  with  the  sane  sentiment  of  his  countrymen  in  the  dec- 
ade before  the  Civil  War  and  (4)  that  Lincoln  adopted  the  opin- 
ions of  Webster  on  the  subject  of  slavery  and  the  union. 
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tution  which  wore  rejected,  when  proposed  in  plain  lan- 
guage in  the  convention,  afterward  appeared  in  the 
final  draft  in  covert  forms  of  expression.  The  important 
contract  clause  was  rejected  when  offered  by  Rufus 
King,  and  afterward  inserted  by  the  committee  on  style, 
and  so  approved  by  the  final  vote  with  the  rest.  Besides, 
after  the  constitution  was  adopted,  other  provisions,  that 
probably  would  not  have  been  admitted  if  expressed  in 
lucid  paragraphs,  were  discovered  lurking  among  the 
loose  joints  of  other  powTers,  which,  when  examined  sepa- 
rately, did  not  offend  the  delegates  of  a  majority  of  the 
states. 

The  most  notable  instance  of  this  kind  consisted  of  the 
proposals  to  confer  on  the  federal  government  power  to 
annul  legislation  or  proceedings  of  the  states  inconsistent 
with  the  constitution.  The  first  plan  of  a  constitution 
submitted  (Randolph's)  contained  a  provision  to  au- 
thorize congress  to  negative  all  acts  contrary,  in  its  opin- 
ion, to  the  constitution  or  to  any  treaty,  and  to  use  force 
to  compel  obedience  by  the  states.  The  second  (Charles 
Pinckney's)  proposed  to  give  congress  power  to  revise 
state  laws  supposed  to  conflict  with  the  constitution,  and 
to  negative  and  annul  them  if  found  inconsistent.  The 
third  (Paterson's)  provided  that  if  any  state  or  body  of 
men  should  oppose  or  prevent  the  enforcement  of  any 
act  of  congress  or  a  treaty,  the  federal  executive  should 
have  power  to  compel  obedience  by  force.  The  next 
(Hamilton's)  declared  that  all  laws  of  the  states  incon- 
sistent with  the  constitution  and  acts  of  congress  should 
be  null  and  void.  This  was  followed  by  a  motion  of 
Charles  Pinckney  to  vest  in  congress  the  power  to  nega- 
tive all  laws  passed  by  the  several  states  interfering,  in 
the  opinion  of  congress,  with  the  general  interest  and 
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harmony  of  the  union.  Not  one  of  these  proposals  was 
adopted,  although  some  of  them  were  pressed  vigor- 
ously; but  their  object  was  substantially  accomplished 
by  other  provisions  found  in  the  constitution,  when  con- 
strued together. 

The  second  section  of  the  sixth  article  declares  that  the 
constitution  and  all  laws  and  treaties  made  under  the 

i  authority  of  the  United  States  shall  be  the  supreme  law 

of  the  land,  and  the  judges  in  every  state  shall  be  bound 
thereby,  notwithstanding  anything  in  the  constitution  or 
laws  of  any  state.  And  in  the  second  section  of  the  third 
article  it  is  provided  that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  the  constitu- 
tion, the  laws  of  the  United  States,  and  treaties,  and  to 
some  other  matters.  Consequently,  when  it  was  held  that 
the  courts  had  authoritv  to  declare  acts  of  congress  in- 
consistent  with  the  constitution  to  be  void,  and  acts  of 
the  legislatures  of  the  states  inconsistent  with  the  consti- 
tution, or  with  acts  of  congress  or  treaties,  also  to  be 
void,  it  was  found  that  the  stone  which  the  builders  at 
first  rejected  had  become  the  head  of  the  corner  of  the 
national  government,  and  many  good  people  marveled 
when  they  learned  the  fact. 

Moreover,  the  constitution  contained  three  compro- 
mises relating  to  a  dangerous  matter,  and  as  they  were 
compromises  with  evil  they  were  not  likely  to  endure.  In 
this  way  the  constitution  came  to  be  charged  with  such 
stuff  as  storms  are  made  of — whether  wittingly  or  not 
I  cannot  say.  In  considering  this  subject  it  should  be 
remembered  that  many  of  the  delegates  who  attended  the 
convention  were  practical  politicians — among  the  most 
useful  members  of  the  human  family — equipped  by  long 
experience  in  the  minor  arts  of  statecraft,  and  who  grew 
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to  the  stature  of  statesmen  after  they  died.  One  extrava- 
gant statement  does  not  justify  another,  but  in  place  of 
the  remark  of  Gladstone,  it  would  be  more  accurate  to 
say  that  for  three-fourths  of  a  century  the  original  con- 
stitution was  the  fruitful  mother  of  discord,  which  could 
not  be  suppressed  permanently  by  the  compromises  of 
Clay,  the  oratory  of  Webster,  nor  by  the  soothing  syrup 
compounded  by  Everett  and  labeled  Washington. 

I  do  not  think  it  is  possible  to  obtain  a  correct  view  of 
Webster 's  work  for  the  union  without  recalling  the  status 
of  the  constitution  in  the  public  mind  prior  to  1830,  when 
the  debate  with  Hayne  occurred.  Did  the  constitution 
create  a  national  government,  a  federal  government,  or 
a  more  perfect  union  of  the  states  than  that  which  had 
been  formed  by  the  articles  of  confederation  and  per- 
petual union?  Our  present  view  of  the  constitution,  as 
it  towers  over  a  large  part  of  the  world,  makes  it  some- 
what hard  to  realize  how  it  was  regarded  in  1789.  It  is 
now  regarded  as  a  constitution  operating  directly  on  in- 
dividuals, and  also  on  states.  The  government  created 
by  it  is  national,  and  has  the  exclusive  right  to  define  the 
extent  and  limit  of  its  powers.  The  constitution  was  not 
so  understood  when  it  was  adopted,  and  for  many  years 
afterward,  although  for  a  time  Hamilton  was  permitted, 
if  not  invited,  by  Washington  and  the  first  and  second 
congress,  to  construe  it  as  he  pleased,  in  the  hope  of  get- 
ting the  new  government  under  way. 

If  the  original  constitution  is  considered  as  a  revision 
of  the  articles  of  confederation,  as  in  large  part  it  was, 
and  is  examined  from  the  standpoint  of  the  historian, 
abundant  information  may  be  found  to  sustain  a  cogent 
argument  that  it  was  a  compact  between  sovereign  states 
creating  a  federal  government  or  continuing  a  confed- 
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eracy,  from  which  any  state  might  withdraw  at  will.  The 
constitution  was  framed  by  delegates  sent  to  the  conven- 
tion by  the  states;  they  voted  in  the  convention  by 
states;  their  object,  as  declared  in  the  constitution,  was 
1 '  to  create  a  more  perfect  union, ' '  that  is,  a  more  perfect 
union  of  the  states.  The  draft  of  the  constitution  was 
submitted  to  the  states  for  adoption;  it  was  adopted  by 
conventions  elected  by  the  people  of  the  several  states — 
not  by  the  people  of  the  United  States  en  masse;  it  bound 
no  state  that  did  not  adopt  it ;  and  it  provided  that  when 
ratified  by  nine  states  it  should  be  established  as  between 
them.  The  constitution  also  provided  that  the  states 
should  be  represented  in  congress  and  equally  in  the 
senate;  that  they  might  appoint  presidential  electors  in 
any  way  they  pleased;  that  in  case  of  a  tie  in  the  elec- 
toral college  a  president  should  be  elected  by  the  house 
of  representatives  voting  by  states,  and  that  it  might  be 
amended  by  the  states.  The  principal  arguments  pre- 
sented to  the  people  in  favor  of  the  adoption  of  the  con- 
stitution constitute  the  Federalist,  not  the  Nationalist, 
and  the  party  subsequently  organized  that  sustained  the 
administration  of  Washington  and  of  the  elder  Adams 
was  called  the  Federal  party. 

Senator  Lodge,  in  his  life  of  Webster,  forgetting  for 
a  moment  the  letter  written  by  Madison  to  Hamilton 
while  the  New  York  convention  was  debating  the  consti- 
tution, says:  "When  the  constitution  was  adopted  it  is 
safe  to  say  there  was  not  a  man  in  the  country,  from 
Washington  and  Hamilton,  on  the  one  side,  to  George 
Clinton  and  Mason,  on  the  other,  who  regarded  the  new 
system  as  anything  but  an  experiment  by  the  states,  from 
which  any  state  had  a  right  practically  to  withdraw,  a 
right  which  was  very  likely  to  be  exercised. ' '  That  state- 
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nient,  like  many  others  in  histories  of  the  United  States 
and  in  biographies  of  Americans,  is  too  broad  and  em- 
phatic. No  doubt  many  of  the  people  so  understood  the 
constitution.  Hamilton  was  dissatisfied  with  it,  and  prob- 
ably believed  that  a  government  established  under  it 
could  not  endure;  but  as  the  constitution  prepared  by 
the  convention  offered  the  only  chance  to  change  the 
league  of  states  into  a  nation,  he  rallied  his  friends 
around  him  and  strove  mightily  to  secure  its  adoption. 
His  splendid  intelligence  may  have  discerned  possibili- 
ties in  the  proposed  constitution  which  others  did  not  or 
could  not  see. 

Ten  years  after  the  constitution  was  adopted  the  Ken- 
tucky resolutions  were  written  by  Jefferson,  and  the  Vir- 
ginia resolutions  by  Madison  declaring  in  substance  that 
the  constitution  was  a  compact,  the  government  a  con- 
federacy, and  that  the  states  might  judge  of  any  alleged 
infraction  of  the  compact  and  prohibit  the  enforcement 
of  any  act  of  congress  within  their  borders  which  they 
had  decided  to  be  a  palpable  and  dangerous  violation  of 
the  compact.  These  resolutions  were  sent  to  the  legisla- 
tures of  all  the  states,  and  within  two  years  thereafter 
Jefferson  was  elected  to  the  presidency  by  the  house  of 
representatives  voting  by  states,  and  was  succeeded  by 
Madison  eight  years  later.  The  doctrines  of  the  Kentucky 
and  Virginia  resolutions  sank  so  deeply  into  the  public 
mind  that  they  received  a  partial  endorsement  at  the 
Hartford  convention  in  1814. 

The  collapse  of  the  Federal  party,  the  election  of  Jef- 
ferson and  Madison,  and  the  apparent  approval  by  the 
people  of  the  Kentucky  and  Virginia  resolutions  as  a 
correct  interpretation  of  the  constitution  discredited  the 
opinions  of  Hamilton  and  repudiated  his  somewhat  arti- 
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ficial  theory  that  the  constitution  had  created  a  consoli- 
dated national  government,  at  least  for  some  important 
purposes,  and  this  was  done  so  emphatically  that  it  was 
said  to  be  a  brave  act  for  Webster,  as  late  as  1831,  to  pro- 
nounce his  famous  eulogy  on  Hamilton  at  a  banquet  in 
New  York. 

The  view  of  the  relation  of  the  states  and  of  the  people 
to  the  union  expressed  by  Jefferson  and  Madison  in  1798 
and  expounded  by  Hayne  and  Calhoun  in  the  early  'thir- 
ties was  substantially  this:  The  source  of  sovereignty 
is  the  people ;  the  people  erected  the  governments  of  the 
several  states  and  delegated  part  of  their  sovereignty  to 
them ;  the  people  of  the  several  states,  acting  separately, 
also  erected  the  federal  government  of  the  United  States 
and  delegated  part  of  their  sovereignty  to  that  govern- 
ment; all  sovereignty  not  so  delegated  was  retained  by 
the  people.  The  constitution  conferred  jurisdiction  on 
the  federal  courts  in  all  cases  at  law  and  in  equity,  that 
is,  in  all  cases  between  suitors,  and  did  not  authorize  the 
federal  courts  to  decide  questions  that  might  arise  be- 
tween the  states  and  the  federal  government.  As  no  tri- 
bunal was  created  to  decide  such  questions,  it  follows 
that  each  must  decide  for  itself,  just  as  independent  gov- 
ernments may  construe  treaties  which  they  have  made. 
Jefferson  and  his  disciples  argued  that,  if  the  federal 
government  were  permitted  to  determine  for  itself  the 
extent  of  its  powers,  the  result  would  be  to  appropriate 
gradually  the  reserved  sovereignty  of  the  people,  and 
also  that  committed  to  the  governments  of  the  states, 
and  so  erect  a  despotism  on  the  ruins  of  the  confederacy. 
Webster  argued,  and  succeeded  in  convincing  a  majority 
of  the  people,  that  all  questions  as  to  the  meaning  of  the 
constitution  arising  in  suits  at  law  or  in  equity  must  be 
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decided  by  the  courts;  that  the  supreme  court  of  the 
United  States  is  the  final  tribunal  to  determine  such 
questions;  that  its  decisions  declare  the  supreme  law  of 
the  land;  and  that  all  other  questions  as  to  the  meaning 
of  the  constitution  may  be  decided  by  congress.  It  must 
be  conceded  that,  since  Webster's  view  came  to  prevail, 
the  outlines  of  the  states  have  been  slowly  fading  from 
the  map  of  the  country,  and  the  government  at  Washing- 
ton is  gradually  fulfilling  the  prophecies  of  Jefferson 
and  Calhoun.  Whether  the  process  of  consolidation  has 
proceeded  or  is  likely  to  proceed  too  far  is  a  question  not 
now  to  be  considered. 

About  a  month  before  John  Adams  left  the  White 
House  he  appointed  John  Marshall  chief  justice,  who 
held  the  office  from  1801  until  1835,  and  during  that  pe- 
riod wrote  forty-four  opinions  on  constitutional  ques- 
tions. Marshall's  views  of  the  constitution  concurred  in 
the  main  with  those  that  Hamilton  had  undertaken  to 
administer.  Perhaps  Marshall's  most  important  opinions 
were  rendered  in  Marbury  v.  Madison,  holding  that  the 
supreme  court,  and  of  course  any  other  court,  has  power 
to  declare  an  act  of  congress  to  be  invalid;  Cohens  v. 
Virginia,  and  the  Dartmouth  College  Case,  holding  that 
statutes  of  a  state  are  also  subject  to  condemnation  by 
the  federal  courts;  McCulloch  v.  Maryland,  in  which  the 
implied  powers  of  the  constitution  were  developed  at  the 
expense  of  the  states,  and  in  Gibbons  v.  Ogden,  asserting 
the  omnipotent  power  of  congress  over  interstate  com- 
merce. Webster  participated  in  the  argument  of  these 
cases,  except  the  first,  and  Marshall's  opinions  concur 
with  the  arguments  that  Webster  presented.  By  the 
arguments  and  opinions  in  these  and  many  other  cases  in 
which  Webster  appeared,  the  dormant  or  hidden  things 
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in  the  constitution  were  brought  forth  slowly  and  estab- 
lished as  part  of  the  constitutional  jurisprudence  of  the 
country,  much  to  the  annoyance  of  Jefferson  and  the 
pupils  of  his  school.  The  opinions  of  Marshall  no  doubt 
did  something  to  create  the  sentiment  which  made  Web- 
ster's reply  to  Hayne  grateful  to  the  public  mind,  al- 
though the  masses  of  the  people  seldom  take  much  inter- 
est in  lawsuits. 

The  controversy  between  Webster  and  Hayne  in  Janu- 
ary, 1830,  arose  nominally  over  a  harmless  resolution  in- 
troduced by  Senator  Foote  relating  to  the  public  lands. 
Hayne  evidently  was  looking  for  an  opportunity  to  as- 
sail New  England  and  Webster  as  its  foremost  states- 
man. He  charged  that  New  England  had  been  unfriendly 
j  to  the  west  in  dealing  with  the  public  lands  and  enter- 

tained views  of  the  constitution  that  were  unsound,  and 
purposes,  indicated  by  the  protective  tariff  law  of  1828, 
that  were  hostile  to  the  interests  of  the  rest  of  the  coun- 
try. His  effort  evidently  was  to  persuade  the  west  that 
the  east  was  its  enemy  and  the  south  its  friend.  Both 
Webster  and  Hayne  made  two  elaborate  speeches  and  a 
few  minor  remarks  on  Foote 's  resolution.  Hayne 's  first 
speech  was  aggravating  but  not  personally  offensive,  and 
Webster  made  a  dignified  and  convincing  reply.  There- 
upon Hayne  lost  his  temper.  His  second  speech  was 
elaborate,  and  in  it  he  expounded,  for  the  first  time,  Cal- 
houn 's  curious  doctrine  of  constitutional  nullification, 
based  on  the  Kentucky  and  Virginia  resolutions.  Besides, 
his  speech  was  highly  exasperating,  and  contained  many 
sharp  and  angry  thrusts  at  Webster,  who  on  the  two  fol- 
lowing days  (January  twenty-six  and  twenty-seven)  de- 
livered his  immortal  reply. 

It  is  difficult  to  describe  the  reply  of  Webster  in  Ian- 


II  'rbs/rr's  11  '<>rk  for  the  Union  J07 

guage  that  would  Beem  to  be  temperate  and  judicial.  It 
made  a  profound  impression  on  those  who  heard  it,  and 
convinced  millions  who  read  it  in  print.  Its  admirable 
rhetoric  appealed  alike  to  scholars,  who  had  spent  their 
lives  groping  among  the  remains  of  dead  languages;  to 
people  of  limited  education,  and  to  school  boys  who  had 
just  learned  to  read;  and  it  appealed  so  forcibly  to  a 
latent  sentiment  for  nationality  that  it  really  established 
the  constitution  in  the  public  mind,  and  placed  the  union 
for  the  first  time  on  a  permanent  foundation.  Its  bene- 
ficial effects  perhaps  never  were  equaled  by  a  single 
speech,  before  or  since.  Parts  that  now  seem  to  be  de- 
fects had  the  effect  of  merits  in  1830  and  for  many 
years  after.  Webster 's  pugnacious  attitude  toward  Hayne 
charmed  multitudes  who  were  fond  of  a  personal  com- 
bat, and  induced  them  to  read  the  speech  repeatedly 
from  beginning  to  end,  and  as  they  read  they  learned  to 
realize  the  value  and  grandeur  of  the  union.  It  taught 
Americans  "to  think  continentally. "  The  apostrophe  to 
Massachusetts  was  a  terrific  effort  to  overcome  Hayne 's 
biting  and  not  entirely  unjust  criticism  by  the  force  of 
concussion  alone.  A  similar  remark  may  be  made  about 
other  states,  perhaps  about  every  other  state  in  the 
union.  The  extravagant  peroration,  which  Webster 
himself  in  after  years  had  the  good  sense  to  criticise, 
was  declaimed  in  school  houses  all  over  the  north,  and 
planted  national  patriotism  deep  in  the  mind  of  the 
generation  that  was  called  on  to  preserve  the  union 
in  the  Civil  War.  Governor  Long  of  Massachusetts 
said  in  January,  1882 — a  hundred  years  after  Webster 
was  born:  "The  great  rebellion  of  1861  went  down 
hardly  more  before  the  cannon  of  Grant  and  Parragut 
than  the  thunder  of  Webster's  reply  to  Hayne."  And 


*  • 
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the  late  Senator  Hoar  said  in  a  speech  at  Plymouth  in 
August,  1889:  "Webster's  great  argument  was  behind 
every  bayonet,  and  was  carried  home  with  every  cannon- 
shot  in  the  war  which  saved  the  union."  The  perfect 
taste  of  Daniel  Webster  excluded  from  his  speeches  such 
clumsy  efforts  as  these  to  generate  poetry.  I  imagine  the 
governor  and  the  senator  intended  to  say  that  the  reply 
to  Hayne  created  and  sustained  a  sentiment  for  na- 
tionality in  the  public  mind  that  probably  turned  the 
tide  of  victory  from  the  south  to  the  north  in  the  war  for 
the  preservation  of  the  union.  So  interpreted  I  should 
say  their  remarks  are  true. 

In  the  autumn  of  1832  Hayne  was  elected  governor  of 
South  Carolina,  and  retired  from  the  senate.  Calhoun 
near  the  same  time  resigned  the  vice-presidency,  and  was 
elected  to  the  senate.  On  November  24th  South  Carolina 
adopted  the  memorable  ordinance  to  nullify  the  tariff  act 
of  1828.  The  ordinance  denounced  the  act  as  a  violation 
of  the  constitution  highly  injurious  to  the  interests  of 
South  Carolina,  and  forbade  every  citizen  of  the  state 
to  obey  or  enforce  it.  Ironclad  oaths  to  observe  the  ordi- 
nance were  required  of  public  officials,  and  severe  penal- 
ties were  prescribed  for  its  violation.  Thereupon  Jack- 
son issued  a  proclamation  (written,  or  at  least  revised, 
it  is  said,  by  Edward  Livingston)  in  which  he  forcibly 
denied  the  right  of  a  state  to  nullify  or  prohibit  the  en- 
forcement of  an  act  of  congress,  or  to  secede  from  the 
union.  The  proclamation  was  based  largely  on  the  view 
of  the  constitution  and  the  union  that  Webster  had  pre- 
sented in  his  reply  to  Hayne. 

In  January,  1833,  a  bill  was  introduced  in  congress, 
commonly  called  the  force  bill,  to  enable  the  president 
to  enforce  more  readily  the  tariff  laws  in  South  Carolina. 
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The  following  day  Calhoun  introduced  a  series  of  resolu- 
tions in  the  senate  setting  forth  his  views  of  the  right  of 
a  state  to  nullify  an  act  of  congress  which  in  its  opinion 
was  a  palpable  and  dangerous  violation  of  the  constitu- 
tion, and  also  to  withdraw  from  the  union.  Shortly 
after,  Calhoun  made  a  speech  in  the  senate  against  the 
force  bill,  and  in  support  of  his  resolutions ;  and  on  the 
sixteenth  of  February,  1833,  Webster  replied  in  a  speech 
entitled,  ' '  The  Union  Not  a  Compact  Between  Sovereign 
States. ' '  In  that  speech  the  fallacy  of  the  theory  of  nulli- 
fication and  secession  was  reviewed  and  controverted  still 
more  skilfully  than  in  the  reply  to  Hayne;  but  the 
speech  failed  to  attract  the  attention  excited  by  the  ear- 
lier effort,  because  it  did  not  contain  the  elements  that 
had  appealed  so  powerfully  to  the  public  mind  three 
years  before. 

Webster's  argument,  based  on  the  text  of  the  constitu- 
tion, w7as  invincible.  It  was  a  wonderful  display  of  his 
power  to  reason  lucidly;  but  in  so  far  as  the  discussion 
proceeded  on  historical  grounds,  it  must  be  said  that 
Calhoun  had  the  better  of  the  argument.  His  rejoinder 
to  Webster  contained  many  sharp  points,  and  in  his  dis- 
course on  the  constitution,  written  near  the  close  of  his 
life,  Calhoun  presented  an  amazing  variety  of  arguments 
with  consummate  skill  to  show  that  the  constitution  was 
a  compact  between  sovereign  states;  that  every  state 
might  judge  for  itself  of  an  infraction  of  the  constitu- 
tion, and  withdraw  from  the  union  when  it  pleased,  hav- 
ing of  course  what  Jefferson  called  a  decent  respect  to 
the  opinions  of  mankind.  It  is  impossible  to  read  it  with- 
out admiration  even  now — half  a  century  after  the  un- 
holy cause  for  which  Calhoun  wrecked  his  life  and 
nearly  wrecked  the  country  was  lost  forever. 
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In  estimating  the  value  of  Webster's  work  for  the 
union  in  the  'thirties,  it  should  be  remembered  that  he 
not  only  expounded  the  constitution  but  to  some  extent 
created  a  constitution  for  the  country.*  At  the  beginning 
of  the  century  the  Hamilton  regime,  as  already  observed, 
had  been  overthrown,  indeed  almost  annihilated,  and, 
especially  during  the  War  of  1812,  the  constitution  had 
come  to  be  regarded,  in  New  England  particularly,  as 
little  better  than  a  rope  of  sand.  The  imbecility  of  the 
administration  of  Madison  started  a  change  of  sentiment 
in  the  public  mind,  and  a  hope  began  to  arise  that  the 
constitution  might  be  found  after  all  to  contain  some  vir- 
tue or  value.  Webster,  in  his  reply  to  Hayne,  gave  mag- 
nificent expression  to  that  hope,  and  furnished  convinc- 
ing arguments  for  those  who  were  beginning  to  perceive 
that  a  genuine  government  should  be  reestablished  at 
Washington ;  and  in  his  reply  to  Calhoun,  Webster  gave 
full  expression  to  the  technical  meaning  of  the  language 
of  the  constitution  that  he  had  revived  and  strengthened 
by  his  earlier  efforts. 

Besides  the  famous  speeches  on  the  constitution  and 
the  union  Webster  delivered  many  others  in  the  same 
strain,  and  also  prepared  and  delivered  occasional  ad- 
dresses reviewing  the  most  important  incidents  in  the 
history  of  the  country  from  the  landing  of  the  Pilgrims 

*  In  a  debate  with  Douglas  at  Ottawa,  Illinois,  in  1858,  Lincoln 
expressed  one  of  the  maxims  of  our  politics  as  follows:  "In  this, 
and  like  communities,  public  sentiment  is  everything.  With  public 
sentiment,  nothing  can  fail;  without  it  nothing  can  succeed.  Conse- 
quently he  who  moulds  public  sentiment  goes  deeper  than  he  who 
enacts  statutes  or  pronounces  decisions.  He  makes  statutes  and  de- 
cisions possible  or  impossible  to  be  executed. "  This  observation 
might  include  constitutions  quite  as  well.  Webster  made  the  consti- 
tution of  the  United  States  ' '  possible  to  be  executed. ' ' 
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to  the  building  of  the  Capitol.  These  speeches  differ 
in  quality  and  in  style.  Sometimes  our  Homer  nodded, 
and  his  ponderous  intellect,  like  the  intellect  of  Goethe, 
needed  excitement.  The  conviction  that  the  union  was 
the  shrine  of  liberty  came  to  dominate  Webster's  large 
brain  completely,  and  he  lived  in  the  profound  belief 
that  "without  its  shelter  no  human  worshipper  could 
detain  the  goddess  from  the  skies. ' ' 

At  Niblo  's  Garden,  in  March,  1837,  speaking  in  a  lofty 
strain  he  had  learned  from  Milton,  Webster  expressed 
the  awful  fear  and  hope  for  the  union  in  which  he  lived 
and  died : 

Under  the  present  constitution,  wisely  and  conscientiously 
administered,  all  are  safe,  happy,  and  renowned.  The  measure 
of  our  country's  fame  may  fill  all  our  breasts.  It  is  fame 
enough  for  us  to  partake  in  her  glory,  if  we  will  carry  her 
character  onward  to  its  true  destiny.  But  if  the  system  be 
broken,  its  fragments  must  fall  alike  on  all.  Not  only  the  cause 
of  American  liberty,  but  the  grand  cause  of  liberty  throughout 
the  whole  earth,  depends,  in  a  great  measure,  on  upholding  the 
constitution  and  union  of  these  states.  If  shattered  and  de- 
stroyed, no  matter  by  what  cause,  the  peculiar  and  cherished 
idea  of  united  American  liberty  will  be  no  more  for  ever.  There 
may  be  free  states,  it  is  possible,  when  there  shall  be  separate 
states.  There  may  be  many  loose,  and  feeble,  and  hostile  con- 
federacies, where  there  is  now  one  great  and  united  confed- 
eracy. But  the  noble  idea  of  united  American  liberty,  of  our 
liberty,  such  as  our  fathers  established  it,  will  be  extinguished 
for  ever.  Fragments  and  shattered  columns  of  the  edifice  may 
be  found  remaining;  and  melancholy  and  mournful  ruins  will 
they  be.  The  august  temple  itself  will  be  prostrate  in  the  dust. 
Gentlemen,  the  citizens  of  this  republic  cannot  sever  their  for- 
tunes. A  common  fate  awaits  us.  In  the  honor  of  upholding,  or 
in  the  disgrace  of  undermining  the  constitution,  we  shall  all 
necessarily  partake.  Let  us  then  stand  by  the  constitution  as  it 
is,  and  by  our  country  as  it  is,  one,  united,  and  entire ;  let  it  be 
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a  truth  engraven  on  our  hearts,  let  it  be  borne  on  the  flag  un- 
der which  we  rally,  in  every  exigency,  that  we  have  one  coun- 
try, one  constitution,  one  destiny. 

Webster 's  profound  sincerity  was  one  of  the  secrets  of 
his  power  and  of  his  success  in  convincing  millions  of 
his  countrymen  that  the  union  must  be  preserved  at  all 
hazards  and  at  every  cost. 

I  must  now  pass  on  to  a  momentous  incident  in  the  life 
of  Webster  growing  out  of  the  war  with  Mexico.  In  or- 
der to  be  prepared  to  negotiate  a  treaty  with  Mexico, 
President  Polk  in  1846  asked  congress  for  an  appropria- 
tion of  $2,030,000  to  be  used  in  part  to  pay  the  expenses 
of  the  negotiation,  and  the  balance  to  be  used  in  his  dis- 
cretion— perhaps  for  some  ungodly  purpose.  A  bill  to 
appropriate  the  money  was  about  to  pass  the  house, 
when  David  Wilmot  of  Pennsylvania  offered  an  amend- 
ment in  the  form  of  a  proviso  that  no  part  of  the  money 
appropriated  by  the  bill  should  be  used  to  acquire  terri- 
tory, and  no  territory  should  be  acquired  from  Mexico 
except  on  the  fundamental  condition  that  slavery  should 
never  exist  therein.  The  proviso  was  adopted  by  the 
house.  Webster  voted  for  it  in  the  senate,  but  the  bill 
failed  to  pass.  The  following  year  a  bill  appropriating 
$3,000,000  for  the  same  purpose  was  passed,  without  the 
proviso.  The  Wilmot  proviso,  although  it  failed  of  adop- 
tion, stirred  again  the  controversy  over  slavery,  until  it 
raged  with  more  violence  than  ever  before.  Webster 
dreaded  the  outlook,  and  in  discussing  the  proviso,  de- 
clared that  he  saw  nothing  in  the  future  but  contention 
and  strife.  The  territory,  however,  that  Polk  desired 
was  obtained,  but  it  was  subject  to  the  Mexican  law  pro- 
hibiting slavery. 

In  the  autumn  of  1849  the  people  of  California  (part 
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of  the  territory  taken  from  Mexico  by  the  slave  power) 
called  a  convention  to  frame  a  constitution.  The  conven- 
tion consisted  of  forty-eight  members,  fifteen  of  whom 
were  from  the  slave  states.  The  draft  of  the  constitution 
prepared  by  the  convention  contained  a  provision  pro- 
hibiting slavery.  It  was  adopted  unanimously  by  the 
convention,  and  promptly  ratified  by  the  people.  The 
popular  vote  in  its  favor  was  about  fifteen  to  one.  Two 
senators  were  elected  by  the  legislature  to  serve  in  con- 
gress, and  application  was  made  for  admission  to  the 
union  early  in  the  following  year.  This  proceeding  in- 
furiated the  statesmen  and  spokesmen  of  the  slave  states, 
and  Clay  devised  the  last  of  his  compromises  to  still  the 
tempest. 

Four  years  after  the  compromise  of  1850  was  effected, 
Lincoln  described  it  as  follows : 

The  union  now,  as  in  1820,  was  thought  to  be  in  danger;  and 
devotion  to  the  union  rightfully  inclined  men  to  yield  some- 
what in  points  where  nothing  else  could  have  so  inclined  them. 
A  compromise  was  finally  effected.  The  south  got  their  new 
fugitive  slave  law;  and  the  north  got  California  (by  far  the 
best  part  of  our  acquisition  from  Mexico)  as  a  free  state.  The 
south  got  a  provision  that  New  Mexico  and  Utah,  when  ad- 
mitted as  states,  may  come  in  with  or  without  slavery  as  they 
may  then  choose;  and  the  north  got  the  slave  trade  abolished 
in  the  District  of  Columbia.  The  north  got  the  western  bound- 
ary of  Texas  thrown  farther  back  eastward  than  the  south  de- 
sired; but,  in  turn,  they  gave  Texas  ten  millions  of  dollars, 
with  which  to  pay  her  old  debts.  This  is  the  compromise  of 
1850. 

In  support  of  those  measures  Webster  made  his  memo- 
rable speech  on  the  seventh  of  March.  New  Mexico  at 
that  time  was  supposed  to  consist  largely  of  mountains 
and  desert,  in  which  slavery  could  not  flourish,  and  if  in- 
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troduced  there  would  die  out,  as  it  had  died  out  in  the 
northern  states,  and  for  the  same  reasons.  Therefore 
Webster  was  not  willing  to  apply  the  doctrine  of  the 
Wilmot  proviso  to  that  territory.  To  do  so,  he  argued, 
would  irritate  the  south,  and  do  nothing  to  aid  the  anti- 
slavery  cause.  ' '  I  look  upon  it, ' '  he  said,  "asa  fixed  fact, 
to  use  the  current  expression  of  the  day,  that  both  Cali- 
fornia and  New  Mexico  are  destined  to  be  free. ' '  To  put 
a  provision  in  a  bill  to  provide  territorial  government 
for  New  Mexico  which  should  exclude  slavery,  he  said, 
"  would  be  idle  as  it  respects  any  effect  it  would  have 
upon  the  territory,  and  I  would  not  take  pains  uselessly 
to  re-affirm  an  ordinance  of  nature,  nor  to  reenact  the 
will  of  God." 

It  has  been  said  that  Webster  was  in  error  when  he  de- 
clared that  nature  had  barred  slavery  from  New  Mexico, 
because  the  territory  contained  minerals,  and  slaves 
worked  in  mines  in  ancient  times,  and  in  modern  times 
serfs  and  criminals  worked  in  the  mines  of  Siberia.  This 
criticism  overlooks  important  facts :  Slavery  in  Web- 
ster's  time  had  died  out  in  the  northern  states  where 
minerals  abounded.  In  1850  there  was  a  strong  anti- 
slavery  sentiment  in  all  civilized  countries,  including  the 
border  states.  California,  as  we  have  seen,  had  applied 
for  admission  to  the  union  with  an  antislavery  constitu- 
tion, and  there  was  good  reason  to  suppose  that  New 
Mexico  would  do  the  same.*  But  if  Webster  had  not  been 
confident  "that  California  and  New  Mexico  were  des- 

*  In  1850,  and  after  Webster 's  seventh  of  March  speech,  a  con- 
vention met  at  Santa  Fe,  New  Mexico,  and  drafted  a  state  consti- 
tution prohibiting  slavery.  This  constitution  was  ratified  by  the 
people,  and  state  officials  were  chosen.  The  military  governor  of  the 
territory  refused,  however,  to  abdicate  in  favor  of  the  state  govern- 
ment without  authority  of  congress.  In  December  of  that  year  con- 
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tined  to  be  free,"  it  is  clear  that  he  would  not  have  fa- 
vored the  provision  in  the  compromise  relating  to  New 
Mexico  and  Utah.  Of  this,  his  consistent  record  of  hos- 
tility to  the  extension  of  slavery  is  abundant  proof ;  but 
there  is  still  more.  In  June,  1850,  in  reply  to  a  letter  re- 
ceived from  a  number  of  citizens  living  along  the  Kenne- 
bec, Webster  wrote : 

One  of  the  exciting  questions  of  the  present  moment  respects 
the  necessity  of  excluding  slavery  by  law  from  the  territories 
lately  acquired  from  Mexico.  If  I  believed  in  such  a  necessity, 
I  should,  of  course,  support  such  a  law.  I  could  not  do  other- 
wise consistently  with  opinions  very  many  times  expressed, 
and  which  I  have  no  inclination  to  change,  and  shall  not 
change. 

It  was  the  opinion  of  some  of  Webster's  intimate 
friends,  and  millions  of  his  countrymen,  that  his  seventh 
of  March  speech  was  a  dreadful  mistake.  Before  con- 
curring in  that  opinion  I  should  like  to  hear  at  least  a 
plausible  answer  to  the  question:  What  other  course 
should  Webster  have  taken  in  dealing  with  Clay's  com- 
promise measures  in  1850?  Webster's  opposition  might 
easily  have  defeated  the  compromise,  but:  What  then? 
He  had  opposed  Clay's  compromise  of  1833,  and  insisted 
that  the  strength  and  dignity  of  the  government  should 
be  vindicated;  but  Jackson,  after  blustering  and  threat- 
ening for  three  years,  allowed  Clay  to  surrender  to  Cal- 
houn nearly  all  that  South  Carolina  demanded.  In  1850 
not  South  Carolina  alone,  but  several  other  southern 

gress  passed  an  act  creating  a  territorial  form  of  government  for 
New  Mexico  as  part  of  the  compromise  measures,  and  after  a 
struggle  the  embryo  state  government  disappeared.  The  incident 
illustrates  the  correctness  of  "Webster's  judgment  as  to  the  course 
likely  to  be  taken  by  the  people  of  New  Mexico  when  the  territory 
should  be  permitted  to  enter  the  union  as  a  state. 
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states,  threatened  to  secede  unless  their  wishes,  or  rights 
as  defined  by  themselves,  were  respected  and  secured  by 
law.  The  teachings  of  Calhoun  had  been  as  potent  in  the 
south  as  Webster's  in  the  north,  and  Webster  in  those 
gloomy  days  no  doubt  foresaw  the  conflict  impending 
which  actually  occurred  ten  years  later.*  To  avert  it  if 
possible,  or,  if  inevitable,  to  postpone  it  as  long  as  pos- 
sible, he  believed  to  be  the  supreme  duty  of  the  hour. 
Probably  he  knew  that  a  generation  was  rising  with  a 
disposition  to  fight  for  the  union,  but  he  could  not  have 
known  that  the  young  Americans  of  1850  were  more 
courageous  than  Jackson  was  in  1833.  The  latent  senti- 
ment in  the  north  that  Webster  had  created  by  his 
speeches  in  reply  to  Hayne  and  Calhoun  perhaps  was 
stronger  than  he  knew  or  could  have  known. 

Much  of  the  rage  that  Webster's  seventh  of  March 
speech  aroused  came  from  the  deep  feeling  among  the 
people  that  their  teacher,  by  whose  arguments  they  had 
been  convinced  that  a  nation  had  been  born,  should  have 
taken  a  defiant  attitude  in  defence  of  the  union  instead  of 
marking  time.  Webster,  wiser  than  his  critics,  was  not 
sure  that  the  union  could  be  saved  by  war.  The  south  was 
united  and  exasperated  by  its  failure  to  establish  slavery 
in  the  territory  wrested  from  Mexico,  and  a  convention 
had  been  called  to  meet  at  Nashville  in  June  to  consider 
the  supposed  grievances  of  the  slaveholding  states.  The 
north  was  not  united.  Intemperate  abolitionists  were 
denouncing  the  constitution  as  "a  compact  with  hell," 
and  demanding  a  dissolution  of  the  union  with  slave- 
holders, and  Clay  was  urging  compromise.  A  wise  states- 

*  I  append  an  extract  from  Calhoun 's  speech  on  the  compro- 
mise measures  read  in  the  senate  on  March  4,  1850.  Calhoun  was 
present,  but  too  ill  to  deliver  the  speech  himself. 
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man  cannot  disregard  the  sentiment  of  the  hour  in  which 
he  is  called  upon  to  act  in  an  emergency,  and  his  conduct 
often  must  be  influenced  by  his  responsibility.  Indeed, 
during  the  winter  of  1860-1861,  after  the  union  had  be- 
gun to  dissolve,  the  Republican  party  raised  the  white 
flag  at  Washington  repeatedly,  but  because  of  the  firm- 
ness of  Lincoln  did  not  succeed  in  surrendering  to  the 
slave  power,  and  so  averting  or  postponing  war. 

It  would  require  many  portly  volumes  to  hold  all  that 
has  been  said  in  condemnation  and  approval  of  Web- 
ster's speech  on  the  seventh  of  March,  and  of  his  subse- 
quent support  of  the  compromise  measures.  Those  who 
consider  the  matter  under  the  impression  that  Webster 
was  arguing  in  favor  of  the  institution  of  slavery  find  no 
difficulty  in  reaching  the  conclusion  that  Whittier 
hastily  expressed  in  "Ichabod"  and  retracted  in  "The 
Lost  Occasion. ' '  Book  men  generally  have  inclined  to  the 
opinion  that  Webster's  course  in  1850  was  inconsistent 
with  his  previous  record  on  slavery  and  a  dark  shadow 
on  his  fame.  The  late  Professor  Von  Hoist  is  conspicu- 
ous among  those  who  have  judged  Webster  unjustly  by 
letters  and  lamplight  alone;  but  Carl  Schurz,  with  a 
stronger  congenital  disposition  to  find  fault,  was  saved 
from  falling  so  deeply  into  the  same  error  by  the  fact 
that  before  passing  judgment  on  Webster,  in  his  life  of 
Clay,  he  had  been  a  senator  himself,  and  partly  realized 
the  truth  of  Burke's  familiar  observation  that  "all  gov- 
ernment— indeed,  every  human  benefit  and  enjoyment, 
every  virtue  and  every  prudent  act — is  founded  on  com- 
promise and  barter." 

If  official  action,  which  necessarily  recognized  slavery, 
were  convincing  evidence  of  approval  of  slavery,  even 
Washington  was  not  faultless.  The  noble  Virginian  was 
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the  first  to  sign  the  constitution  with  its  provision  for 
return  of  fugitive  slaves;  he  also  signed  the  fugitive 
slave  law  of  1793,  and,  besides,  was  a  slaveholder  him- 
self. But  Washington  so  disliked  slavery  that  he  set  his 
slaves  free  by  his  will,  and  his  fame  has  survived  his 
connection  with  an  institution  that  came  to  be  regarded 
as  "the  sum  of  all  villainies"  by  the  quickened  con- 
science of  a  later  day. 

The  problem  Webster  had  to  deal  with  was  not 
whether  slavery  was  right  or  wrong.  He  never  ceased  to 
call  it  a  moral  and  political  wrong  that  should  not  be 
extended  beyond  the  states  where  it  existed.  A  fair  judg- 
ment of  the  compromise  measures  of  1850  can  be  ren- 
dered only  after  considering  all  of  the  elements  of  the 
transaction.  Whoever,  being  opposed  to  slavery,  looks  at 
the  California  incident  alone  would  no  doubt  regard  it  as 
a  highly  gratifying  victory  in  the  cause  of  freedom,  be- 
cause the  best  part  of  the  territory  taken  from  Mexico  by 
the  slave  power  for  the  purpose  of  sustaining  and  ex- 
tending slavery  was  promptly  organized  as  a  free  state, 
and  for  the  first  time  gave  to  the  free  states  a  majority 
of  the  members  of  the  senate;  but  any  one  who  should 
form  an  opinion  of  the  compromise  by  studying  the  fugi- 
tive slave  law  alone  might  well  borrow  the  language  of 
the  abolitionist  to  express  his  conclusion.  The  provisions 
of  the  compromise  relating  to  New  Mexico  and  Utah 
gave  a  chance  for  the  extension  of  slavery,  such  as  was 
afforded  a  few  years  later  by  the  Kansas-Nebraska  law; 
but  the  probability  that  slavery  should  ever  be  estab- 
lished in  those  territories  was  remote.  The  location  of  the 
Texas  boundary  line,  another  part  of  the  compromise, 
was  in  favor  of  freedom,  and,  besides,  the  slave  trade  in 
the  District  of  Columbia  was  abolished.  The  controlling 
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consideration  in  the  mind  of  Webster  was  the  preserva- 
tion of  the  union,  and  the  accomplishment  of  that  object 
justified  all  that  he  said.  What  he  said  was  necessary  to 
save  the  union,  and  it  had  that  effect.  Considering  the 
transaction  as  a  whole,  after  sixty  years,  it  would  be 
difficult  for  impartial  history  to  find  a  reason  to  speak 
harshly  of  the  statesmen  who  contrived  and  supported 
the  compromise.  The  opinion  that  the  compromise  was 
a  finality,  if  ever  seriously  entertained,  turned  out  to  be 
unfounded;  but  it  gave  a  chance  for  the  milder  influ- 
ences of  civilization  to  abolish  slavery,  if  possible,  and 
many  hoped  and  some  believed,  and  history  encouraged 
the  belief,  that  it  was  possible.  The  statesmen  of  the 
northern  and  the  border  states  were  justified  in  deciding 
in  1850  that  it  was  better  to  endure  the  ills  of  slavery  for 
a  season  than  to  hazard  the  existence  of  the  constitution 
and  the  union  in  the  wild  lottery  of  war. 

There  is  an  impression — made  by  volleys  of  vitupera- 
tion more  than  sixty  years  ago  and  still  lingering  in  the 
public  mind — that  Webster  was  an  ardent  advocate  of 
the  fugitive  slave  law  of  1850.  The  truth  is  that  he  was 
opposed  to  it  from  the  first,  and  did  not  vote  for  it  in  the 
senate.  He  was  in  favor  of  a  congressional  fugitive  slave 
law  after  the  decision  of  the  supreme  court  that  congress 
had  the  exclusive  power  to  legislate  for  the  return  of 
fugitive  slaves,  although  his  personal  opinion  was  that 
the  duty  to  return  fugitive  slaves  had  been  imposed  by 
the  constitution  on  the  states  and  should  be  exercised  by 
them.*  An  accurate  statement  of  Webster's  opinion  and 
action  relating  to  the  fugitive  slave  law  is  sufficient  to 
vindicate  both,  except  in  the  judgment  of  those  who 

*  WorJcs,  vol.  v,  p.  354. 
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think  that  the  union  with  slavery  was  not  worth  saving. 
Garrison,  Phillips,  and  many  other  impetuous  abolition- 
ists held  that  opinion,  but  it  was  not  the  opinion  of  the 
judicious  people  in  the  free  states  who  were  opposed  to 
slavery. 

Paragraph  three  of  section  two  of  article  IV  of  the 
constitution  states  that 

no  person  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due. 

That  provision  is  one  of  the  compromises  of  the  constitu- 
tion, and  without  it  the  constitution  could  not  have  been 
adopted. 

It  was  held  by  the  supreme  court  of  the  United  States 
in  the  case  of  Trigg  v.  Pennsylvania,  decided  in  1842, 
that  by  virtue  of  that  provision  ' '  the  owner  of  a  slave  is 
clothed  with  entire  authority,  in  every  state  of  the  union, 
to  seize  and  recapture  his  slave,  whenever  he  can  do  it 
without  any  breach  of  the  peace,  or  without  any  illegal 
violence."  It  was  also  held  in  the  same  case  that  the 
clause  conferred  on  congress  exclusive  power  to  legislate 
concerning  the  extradition  of  fugitive  slaves;  that  the 
fugitive  slave  law  of  1793  was  constitutional;  and  that 
an  act  of  the  legislature  of  Pennsylvania  passed  in  1826, 
which  forbade  the  forcible  removal  of  any  negro  or  mu- 
latto from  that  state  with  a  design  of  selling  or  detain- 

©  © 

ing  him  as  a  slave,  was  in  conflict  with  the  constitution 
of  the  United  States.  The  object  of  the  Pennsylvania 
statute  was  to  require  judicial  proceedings  before  re- 
moval, if  a  fugitive  resisted. 

In  our  humane  age  it  is  impossible  to  justify  the  fugi- 
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tive  slave  laws  except,  possibly,  as  a  dire  necessity.  The 
first  fugitive  slave  law  enacted  by  congress  was  passed  in 
1793 ;  the  second  and  last  was  passed  in  1850.  The  earlier 
act  related  both  to  fugitives  from  justice  and  fugitives 
from  labor.  For  a  generation  prior  to  1850  not  more  than 
three  or  four  fugitive  slaves  were  returned  to  the  south 
from  New  England,  and  many  slaves  in  various  parts  of 
the  country  were  aided  in  their  efforts  to  escape  to 
Canada  by  people  opposed  to  slavery.  In  many  northern 
states  personal  liberty  laws  were  passed  for  the  purpose 
of  making  it  difficult  or  impossible  to  recover  fugitive 
slaves.  The  act  of  1850  grew  out  of  a  demand  by  the  slave 
states  for  a  more  effective  law.  It  contained  two  dam- 
nable provisions  not  expressed  in  the  former  act — one 
prohibiting  an  alleged  slave  from  testifying  in  a  proceed- 
ing to  extradite  him,  and  another  giving  to  the  commis- 
sioner who  heard  a  fugitive  slave  case  ten  dollars  if  he 
decided  in  favor  of  the  claimant,  and  five  dollars  if  he 
decided  -in  favor  of  the  fugitive.  It  also  made  ex  parte 
affidavits  plenary  evidence  for  the  claimant.  Such  affida- 
vits, however,  were  used  and  fugitives  were  not  allowed 
to  testify  in  proceedings  under  the  act  of  1793.* 

In  February,  1850,  Webster  prepared  an  amendment 
to  the  fugitive  slave  law  of  1793,  or,  rather,  a  revision  of 

*  The  earliest  fugitive  slave  law  enacted  in  this  country  was  in- 
serted in  the  articles  of  confederation  of  the  united  colonies  of 
New  England  in  1643.  It  provided  for  the  return  of  fugitive  slaves 
upon  the  certificate  of  a  magistrate  in  the  jurisdiction  from  which 
the  slave  had  fled,  and  no  trial  by  jury  was  permitted.  There  was 
also  a  provision  relating  to  fugitive  slaves  in  the  ordinance  of  1787 
for  the  government  of  the  northwest  territory,  stating  that  any 
person  escaping  into  that  territory  from  whom  labor  or  service  was 
lawfully  claimed  in  any  one  of  the  original  states  might  be  "law- 
fully reclaimed  and  conveyed  to  the  person  claiming  his  or  her 
labor  or  service. ' ' 
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the  act  so  far  as  it  related  to  fugitive  slaves,  and  pro- 
vided in  his  bill  that  every  judge  of  the  federal  courts 
and  every  commissioner  appointed  by  those  courts 
should,  on  complaint,  issue  a  warrant  for  the  arrest  of 
an  alleged  fugitive  slave,  and  cause  him  to  be  taken  be- 
fore any  federal  judge  or  commissioner  within  the  state 
or  territory  where  found  "that  the  right  of  the  person 
claiming  the  service  of  such  fugitive  may  be  examined" 
on  "depositions  duly  authenticated  and  parol  proof." 
Webster's  bill  also  contained  a  provision  that  if  the  fugi- 
tive should  deny  that  he  owed  service  to  the  claimant  the 
judge  or  commissioner  must  forthwith  summon  a  jury  to 
try  the  issue  so  raised  and  preside  at  the  trial  and  de- 
termine the  competency  of  the  proof.  There  could  be  no 
sound  objection  to  such  a  law,  if  any  fugitive  slave  law 
was  required  by  the  constitution.  In  June,  1850,  Webster 
introduced  his  bill  in  the  senate,  but  it  received  no  sup- 
port. He  also  prepared  an  amendment  to  the  bill  intro- 
duced by  Senator  Mason  (which  finally  became  a  law), 
providing  for  a  trial  by  jury  chosen  from  the  neighbor- 
hood where  the  fugitive  was  arrested.  Dayton  offered 
the  amendment  after  Webster  had  resigned  from  the 
senate.  Clay  offered  a  substitute,  providing  for  a  trial  by 
a  jury  of  the  vicinity  from  which  the  fugitive  had  es- 
caped. Both  amendments  failed.  Although  Webster  did 
not  vote  for  the  fugitive  slave  law  of  1850,  he  said  in  his 
seventh  of  March  speech  that  he  intended  to  vote  for 
Senator  Mason's  bill  with  some  amendments.  He  retired 
from  the  senate  in  July  of  that  year,  and  accepted  the 
office  of  secretary  of  state.  The  fugitive  slave  law  was 
enacted  in  September  following.  It  is  true,  however,  that 
Webster  supported  the  compromise  measures  after  they 
had  become  laws;  but  if  he  defended  the  fugitive  slave 
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law  because  he  liked  it,  or  iL*  lie  did  not  believe  that  its 
support  was  necessary  to  save  the  union,  he  deserved 
all  that  was  ever  said  against  him.  The  situation  pre- 
sented to  Webster  the  single  question  whether  the  pres- 
ervation of  the  union  was  important  enough  to  justify 
the  support  of  measures  which  it  was  supposed  at  the 
time  would  strengthen  the  position  of  slavery.  He  de- 
cided the  fateful  question  in  favor  of  the  union,  and  pre- 
cisely as  Lincoln  would  have  decided  it.  In  a  speech  at 
Peoria,  Illinois,  in  October,  1854,  Lincoln  said:  "Much 
as  I  hate  slavery,  I  would  consent  to  the  extension  of  it 
rather  than  see  the  union  dissolved,  just  as  I  would  con- 
sent to  any  great  evil  to  avoid  a  greater  one. ' ' 

Two  or  three  weeks  after  Webster  delivered  his 
seventh  of  March  speech,  Theodore  Parker  at  a  meeting 
in  Faneuil  Hall,  intimated  broadly,  although  he  did  not 
charge  directly,  that  Webster's  speech  was  a  bid  for  the 
presidency,  to  which  it  was  known  he  had  long  aspired, 
and  certainly  had  a  clear  right  to  aspire.  In  the  follow- 
ing month  Horace  Mann  made  the  same  unjust  accusa- 
tion. Defamation  loves  a  shining  mark,  and  so  the  ac- 
cusation ran  over  the  country  with  all  the  fleetness  of 
falsehood,  and  there  are  many  good  people  who  believe 
even  now  that  Webster  crooked  the  hinges  of  his  knee  to 
the  slave  power  that  political  thrift  might  follow  fawn- 
ing. It  is  only  necessary  to  credit  Webster  with  ordinary 
intelligence  to  realize  that  he  must  have  known  that  his 
speech  could  not  aid  his  political  fortunes  either  in  the 
north  or  south,  and  in  fact  it  did  not. 

It  may  be  that  Webster  underestimated  the  strength 
of  the  antislavery  sentiment  in  the  north  in  1850,  but  he 
understood  clearly  that  such  a  sentiment  existed.  For 
twenty  years  there  had  been  much  fierce  denunciation  of 
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slavery  and  increasing  hostility  to  the  enforcement  of 
the  fugitive  slave  law,  especially  in  New  England.  This 
feeling  had  been  much  aggravated  by  the  Wilmot  pro- 
viso and  the  purpose  and  outcome  of  the  war  with 
Mexico;  and  although  Webster  was  in  favor  of  respect- 
ing the  provision  in  the  constitution  relating  to  persons 
held  to  service  and  of  obeying  the  fugitive  slave  law,  it 
required  courage  for  him  to  say  so  in  the  senate  as  the 
most  conspicuous  representative  of  Massachusetts.  Such 
a  declaration  seemed  to  an  excited  or  excitable  mind  to 
be  inconsistent  with  his  lifelong  dislike  of  slavery  and 
hostility  to  its  extension  into  territory  where  it  did  not 
lawfully  exist.  The  rebuke  which  Webster  administered 
to  the  north  for  refusing  to  obey  the  fugitive  slave  law, 
and  the  declaration  of  his  purpose  to  vote  after  some 
amendments  for  a  more  effective  statute  for  the  rendi- 
tion of  slaves,  then  pending  in  the  senate,  coupled  with 
a  candid  admission  that  he  had  no  plan  to  propose  for 
the  abolition  of  slavery,  all  in  the  same  speech,  certainly 
could  not  increase  his  strength  in  the  north  as  a  candi- 
date for  the  presidency.  On  the  contrary,  it  promptly 
caused  a  widespread  storm  of  fierce  denunciation  that 
tarnished  his  fame  for  half  a  century  and  has  not  yet 
ceased  entirely  to  beat  upon  his  tomb. 

It  is  commonly  supposed  that  Seward  in  his  speech  on 
the  compromise  measures  announced  the  "higher  law" 
as  a  new  discovery,  but  thirteen  years  earlier  almost  to 
a  day,  Webster  in  a  speech  at  New  York  declared  im- 
pressively that  the  conscience  of  the  community  was 
marshaling  its  forces  to  go  to  the  rescue  of  the  slave.  He 
said: 

On  the  general  question  of  slavery,  a  great  portion  of  the 
community  is  already  strongly  excited.   The  subject  has  not 
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only  attracted  attention  as  a  question  of  politics,  but  it  1ms 
struck  a  far  deeper-toned  chord.  It  has  arrested  the  religious 
feeling  of  the  country;  it  has  taken  strong  hold  on  the  con- 
sciences of  men.  He  is  a  rash  man,  indeed,  and  little  conversant 
with  human  nature,  and  especially  has  he  a  very  erroneous 
estimate  of  the  character  of  the  people  of  this  country,  who 
supposes  that  a  feeling  of  this  kind  is  to  be  trifled  with  or 
despised.  It  will  assuredly  cause  itself  to  be  respected.  It  may 
be  reasoned  with,  it  may  be  made  willing,  I  believe  it  is  entirely 
willing,  to  fulfil  all  existing  engagements  and  all  existing 
duties,  to  uphold  and  defend  the  constitution  as  it  is  estab- 
lished, with  whatever  regrets  about  some  provisions  which  it 
does  actually  contain.  But  to  coerce  it  into  silence,  to  endeavor 
to  restrain  its  free  expression,  to  seek  to  compress  and  confine 
it,  warm  as  it  is,  and  more  heated  as  such  endeavors  would  in- 
evitably render  it,  should  this  be  attempted,  I  know  nothing, 
even  in  the  constitution  or  in  the  union  itself,  which  would  not 
be  endangered  by  the  explosion  which  might  follow. 

This  was  an  extremely  dangerous  feeling  for  Webster 
to  reason  with  or  oppose — even  to  confine  it  within  the 
compass  of  the  constitution  and  the  law.  After  much 
reflection  and  consultation  with  friends,  in  which  he 
learned  that  he  could  count  on  no  support  by  his  col- 
leagues from  Massachusetts  and  but  little  by  the  mem- 
bers of  congress  from  the  New  England  states,  Webster 
bravely  made  his  final  effort  to  save  the  union,  saying: 
1 '  I  have  made  up  my  mind  to  embark  alone  on  what  I  am 
aware  will  prove  a  stormy  sea,  because,  in  that  case,  if 
final  disaster  shall  ensue,  there  will  be  but  one  life  lost. ' ' 
He  believed,  however,  that  his  judgment  would  be  vindi- 
cated in  the  course  of  time.  In  his  speech  he  denounced 
the  antislavery  societies,  because  he  believed  them  to  be 
enemies  of  the  union,  as  many  abolitionists  openly  pro- 
fessed to  be,  and  he  scolded  the  people  who  were  opposed 
to  the  enforcement  of  the  fugitive  slave  law,  because  he 
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believed  that  its  enforcement  was  indispensable  to  the 
preservation  of  the  union.  It  may  be  observed  in  passing 
that  in  the  last  century,  as  in  our  day,  much  was  said  in 
politics  that  was  not  felt  by  the  speakers.  Many  no  doubt 
advocated  the  enforcement  of  the  fugitive  slave  law  who 
could  never  have  been  persuaded  or  forced  to  join  in  a 
hue  and  cry  to  apprehend  a  slave  running  toward  the 
north  star.  It  was  not  the  least  of  the  curses  of  slavery 
that  it  often  compelled  the  pure  in  heart  to  speak  falsely. 
Nor  is  there  anything  in  the  speech  that  could  be  con- 
strued as  a  bid  for  the  southern  vote  for  the  presidency. 
It  needs  but  a  slight  acquaintance  with  the  dominant 
sentiment  in  the  slave  states  in  1850  to  realize  that  fact. 
Speaking  on  the  seventh  of  March  Webster  read  extracts 
from  a  speech  he  had  made  at  Niblo's  Garden  in  1837,  in 
which  he  said : 

When  I  say  that  I  regard  slavery  in  itself  as  a  great  moral, 
social  and  political  evil,  I  only  use  language  which  has  been 
adopted  by  distinguished  men,  themselves  citizens  of  slave- 
holding  states.  I  shall  do  nothing,  therefore,  to  favor  or  en- 
courage its  further  extension.  We  have  slavery  already  among 
us.  The  constitution  found  it  in  the  union;  it  recognized  it, 
and  gave  it  solemn  guaranties.  To  the  full  extent  of  these  guar- 
anties we  are  all  bound,  in  honor,  in  justice,  and  by  the  consti- 
tution. [After  reciting  this  remark,  Webster  continued]  I  have 
nothing  to  add  to,  or  to  take  from,  those  sentiments. 

Ten  years  later,  speaking  at  a  convention  in  Spring- 
field, Massachusetts,  Webster  declared:  "We  are  to  use 
the  first  and  the  last  and  every  occasion  which  offers  to 
oppose  the  extension  of  slave  power."  He  also  quoted 
that  expression  on  the  seventh  of  March,  and  added:  "I 
know  no  change  in  my  sentiments,  or  my  purposes,  in 
that  respect."  And  again,  after  insisting  that  slavery 
could  not  thrive  in  New  Mexico,  he  said : 


Webster's  Work  for  the  Union  127 

Wherever  there  is  a  substantive  good  to  be  done,  wherever 
there  is  a  foot  of  land  to  be  prevented  from  becoming  slave 
territory,  I  am  ready  to  assert  the  principle  of  the  exclusion  of 
slavery.  I  am  pledged  to  it  from  the  year  1837;  I  have  been 
pledged  to  it  again  and  again;  and  I  will  perform  those 
pledges;  but  I  will  not  do  a  thing  unnecessarily  that  wounds 
the  feelings  of  others,  or  that  does  discredit  to  my  own  under- 
standing. 

Those  remarks  constitute  a  fair  statement  of  the  position 
taken  by  the  Republican  party  on  the  subject  of  slavery 
in  its  platform  adopted  at  Chicago  in  1860. 

I  cannot  see  how  it  is  possible  to  condemn  Webster  for 
his  seventh  of  March  speech  without  passing  a  similar 
judgment  on  Lincoln.  In  1858  Lincoln  said  in  a  speech 
at  Springfield,  Illinois: 

"A  house  divided  against  itself  cannot  stand."  I  do  not  be- 
lieve this  government  can  endure,  permanently,  half  slave  and 
half  free.  I  do  not  expect  the  union  to  be  dissolved;  I  do  not 
expect  the  house  to  fall ;  but  I  do  expect  that  it  will  cease  to  be 
divided.  It  will  become  all  one  thing  or  all  the  other.  Either  the 
opponents  of  slavery  will  arrest  the  further  spread  of  it,  and 
place  it  where  the  public  mind  shall  rest  in  the  belief  that  it  is 
in  the  course  of  ultimate  extinction,  or  its  advocates  will  push 
it  forward  until  it  shall  become  alike  lawful  in  all  the  states, 
old  as  well  as  new,  north  as  well  as  south. 

Two  years  later  he  was  elected  to  the  presidency,  and 
one  of  the  most  frightful  wars  in  history  ensued.  In  Au- 
gust, 1862,  Lincoln  in  a  letter  to  Greeley,  replying  to  a 
querulous  editorial  in  the  Tribune,  was  constrained  to 
take  the  position  that  Webster  had  occupied  in  1850 : 

My  paramount  object  in  this  struggle  [said  Lincoln]  is  to 
save  the  union,  and  it  is  not  either  to  save  or  to  destroy 
slavery.  If  I  could  save  the  union  without  freeing  any  slave  I 
would  do  it;  and  if  I  could  save  it  by  freeing  all  the  slaves  I 
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would  do  it ;  and  if  I  could  save  it  by  freeing  some  and  leaving 
others  alone  I  would  do  that.  What  I  do  about  slavery  and  the 
colored  race,  I  do  because  I  believe  it  helps  to  save  the  union ; 
and  what  I  forbear,  I  forbear  because  I  do  not  believe  it  would 
help  to  save  the  union. 

That  passage  states  perfectly  the  attitude  of  Webster 
in  1850,  and  explains  the  purpose  of  his  speech  on  the 
seventh  of  March — to  save  the  union  regardless  of  slav- 
ery. At  the  end  of  the  letter  to  Greeley,  Lincoln  said :  ' '  I 
intend  no  modification  of  my  oft  expressed  personal  wish 
that  all  men  everywhere  could  be  free."  Webster  re- 
peatedly expressed  the  same  good  wish.  Rhodes  in  his 
history  says  of  Webster :  ' '  His  dislike  of  slavery  was 
strong,  but  his  love  for  the  union  was  stronger";  and 
Lincoln,  denning  his  purpose  and  opinion  in  his  letter  to 
Greeley,  said  the  same  thing.  If  WTebster  in  1850  had 
talked  in  the  senate  as  Lincoln  talked  eight  years  later 
on  the  stump,  it  is  quite  likely — indeed  I  believe  it  is 
certain — that  the  Civil  War  would  have  occurred  with 
some  one  like  Fillmore,  Pierce  or  Buchanan  in  the  WTiite 
House. 

The  speeches  and  letters  of  Webster  and  Lincoln  re- 
lating to  slavery  and  the  union  indicate  that  neither 
statesman  believed  that  the  inhabitants  of  the  free  states 
had  a  right  to  interfere  with  slavery  in  the  states  where 
it  existed,  and  therefore  should  not  attempt  to  do  so.* 
Both  were  opposed  to  the  acquisition  of  additional  terri- 
tory where  slavery  existed  or  might  flourish ;  both  were 
opposed  to  the  extension  of  slavery  into  the  territories 
belonging  to  the  United  States ;  both  were  in  favor  of  an 
effective  fugitive  slave  law;  both  were  dissatisfied  with 
the  fugitive  slave  law  of  1850,  but  after  its  passage  they 

*  Several  extracts  from  their  letters  and  speeches  are  appended. 
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were  willing  it  should  be  enforced;  both  believed,  after 
the  compromise  of  1850,  that  slavery  was  "in  the  course 
of  ultimate  extinction ' ' ;  and  both  preferred  to  save  the 
union  with  slavery  (and  Lincoln  was  willing  to  extend 
slavery)  rather  than  see  the  union  dissolved  in  the  hope 
thereby  of  aiding  in  the  abolition  of  slavery.  The  dif- 
ference in  their  feeling  in  respect  of  slavery  and  the 
union  seems  to  be  this:  Webster  disliked  slavery;  Lin- 
coln hated  slavery.  Webster  probably  set  a  higher  value 
on  the  union  than  Lincoln  did.  The  establishment  and 
preservation  of  the  union  was  the  work  to  which  Web- 
ster devoted  his  life.  For  the  abolition  of  slavery  Lincoln 
suffered  death. 

The  outcome  of  the  struggle  between  freedom  and 
slavery  justified  the  judgment  of  Webster  in  1850 — the 
union  was  saved  and  slavery  was  abolished.  If  the  com- 
promise measures  had  failed,  the  Civil  War  would  have 
occurred  ten  years  earlier  and  resulted  probably  in  the 
establishment  of  a  southern  confederacy,  with  slavery  as 
its  corner  stone,  and  a  dead  line  between  freedom  and 
slavery  extending  from  the  Potomac  to  the  Rio  Grande. 

As  Webster's  life  was  drawing  to  its  close  a  curious 
exercise  of  New  England  emotion  was  exhibited.  In 
April,  1851,  a  large  number  of  the  solid  men  of  Boston 
desired  to  offer  him  a  public  reception  in  Faneuil  Hall. 
Webster  was  willing  to  accept  the  invitation,  and  Choate 
agreed  to  welcome  him  with  charming  speech  and  tan- 
gled rhetoric,  but  the  board  of  aldermen  refused  permis- 
sion to  use  the  hall.  Thereupon  the  people  murmured ;  and 
the  aldermen  attempted  to  exculpate  themselves.  The 
common  council  unanimously  invited  Webster  to  meet 
them  in  the  hall,  but  he  declined  in  a  dignified  letter, 
saying  that  he  would  "defer  his  visit  to  Faneuil  Hall 
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until  its  doors  should  open  on  golden  hinges  to  let  in  all 
men  who  were  true  to  the  union  as  well  as  to  liberty." 
A  little  more  than  a  year  later  he  suffered  a  painful 
injury  by  a  fall  from  his  carriage,  and  the  people  de- 
manded a  sight  of  their  idol.  The  doors  of  the  hall  were 
opened  on  golden  hinges  by  unanimous  consent,  and 
"Webster  before  an  awe-bound  audience  declaimed  the 
platitudes  of  patriotism  in  the  cradle  of  liberty  for  the 
last  time.  As  he  looked  around  on  the  portraits  of  the 
patriots  at  whose  feet  he  had  learned  to  prize  the  union 
above  all  things,  he  exclaimed,  "This  is  Faneuil  Hall, 
open!"  Six  weeks  later,  and  after  the  Whig  convention  at 
Baltimore  had  nominated  Scott  for  the  presidency,  Web- 
ster on  his  way  from  Washington  to  Marshfield  was  ' '  ar- 
rested" as  he  said,  at  Boston,  and  a  reception  given  to 
him,  which  according  to  the  elderly  people  surpassed 
any  ovation  that  had  ever  been  tendered  in  Massachu- 
setts to  a  famous  man,  even  to  La  Fayette.  At  sunset 
Webster  addressed  a  vast  multitude  from  a  platform  on 
the  common,  and  when  the  rejoicings  of  the  day  were 
ended,  perhaps  some  of  the  descendants  of  the  Pilgrims 
as  they  wended  their  way  homeward  in  the  twilight 
may  have  recalled  the  story  of  Paul 's  shipwreck  and  sub- 
sequent entertainment  by  the  natives  of  Melita,  and 
compared  the  narrative  with  Webster's  experience 
among  the  peculiar  citizens  of  Boston. 

When  the  storm  broke  over  Webster  in  March,  1850, 
he  was  unfortunate  in  his  enemies  and  in  his  friends. 
Among  his  enemies  were  Garrison,  Phillips  and  Parker, 
men  of  copious  vocabulary,  pungent  vituperation,  and 
reckless  of  speech.  Emerson,  too,  joined,  although  mildly, 
in  their  outcry,  and  Whittier,  as  already  remarked, 
wrote  some  bitter  verses  about  Ichabod,  as  his  contribu- 
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lion  to  the  frantic  effort  of  the  fanatics  to  defame  {lie 
grandest  man,  measured  by  intellect  and  achievement, 
who  was  ever  born  in  the  New  World.  Webster's  most 
prominent  friends,  such  as  Everett,  Curtis,  Winthrop 
and  Choate — their  minds  overloaded  with  polite  learn- 
ing— had  not  been  blessed  with  the  gift  of  courage,  and 
he  also  had  less  worthy  friends  like  Peter  Harvey.  Be- 
sides, Webster  had  faults,  so  says  tradition,  which 
scandalmongers  loved  to  mention  and  exaggerate,  and 
which  perhaps  gave  pause  to  his  timid  followers;  but 
there  was  no  fault  in  the  rock  of  his  patriotism.  He  stood 
for  more  than  thirty  years  foremost  among  the  orators 
of  whom  we  have  reliable  knowledge,  expending  the  rar- 
est of  gifts  to  strengthen  and  preserve  the  union  of  the 
states,  and  earned  the  right  to  be  remembered  by  that 
work  alone. 

When  men  of  ordinary  or  ill-balanced  capacity  and 
meager  imagination  assume  to  sit  in  judgment  on  one 
of  the  princes  of  the  earth,  their  verdict  is  likely  to  be 
based  on  a  few  morsels  or  facets  of  truth  or  error.  No 
man  can  be  judged  justly  except  by  his  peers.  If  any  one 
with  a  knack  of  writing  verses  and  instructed  in  the  so- 
called  laws  of  dramatic  composition,  but  not  otherwise 
qualified,  should  attempt  to  write  an  appreciation  of 
Shakespeare,  he  might  easily  place  the  bard  of  Avon  be- 
low Tennyson.  In  the  time  of  Webster  men  with  narrow 
and  intense  minds,  struggling  recklessly  to  attain  a  sin- 
gle object,  and  convinced  that  righteousness  could  be  ob- 
tained per  solium,  were  not  competent  to  sit  in  judg- 
ment on  a  far-seeing  patriot  whose  walk  was  on  the 
mountain  ranges  of  statesmanship;  and  in  later  years 
the  views  of  kindred  critics  who  have  undertaken  to 
pronounce  judgment  on  the  career  of  Webster  are  sub- 
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ject  to  the  same  limitations.  An  agitator  may  well  de- 
mand what  is  possible  at  some  time ;  but  a  statesman,  in 
order  to  accomplish  anything,  must  consent  to  what  is 
presently  possible. 

In  our  day  the  wisdom  of  Webster's  course  in  1850  is 
more  clearly  perceived,  and  history  is  beginning  to  make 
amends  to  his  memory  for  the  injustice  that  cast  a 
shadow  over  his  declining  years.  There  are  some  who 
still  think  it  wise  to  dilute  their  admiration  for  the  ex- 
pounder of  the  constitution  with  the  preserved  bitterness 
of  his  enemies;  but  those  who  have  learned  "to  think 
continentally "  and  to  appreciate  the  incidents  and  com- 
prehend the  course  of  our  political  career  for  a  century, 
realize  that  the  four  human  pillars  on  which  the  consti- 
tution and  the  union  rest,  are :  Washington,  Hamilton, 
Marshall  and  Webster;  that  without  Webster  the 
fallen  fabric  that  Hamilton  had  erected  under  the  shel- 
ter of  Washington's  character  could  not  have  been  re- 
stored, and  that  the  efforts  of  Lincoln  to  save  the  union 
and  abolish  slavery  must  have  failed.  Webster's  glowing 
speeches  enlightened  a  generation,  and  won  the  verdict 
of  the  people  for  the  perpetual  union  of  the  states.  He 
was  born  for  the  universe,  and  the  grandeur  of  his  pa- 
triotism made  him  unwilling  to  give  up  to  party  or  to 
race  what  was  intended  for  his  country  and  for  man- 
kind. 


Comments  on  the  foregoing  paper  by  Charles  Francis  Adams, 
Andrew  D.  White,  John  T.  Morse,  Jr.,  James  K.  Hosmer, 
Joseph  H.  Choate,  and  Chauncey  M.  Depew  are  printed  on 
pages  337-341  of  this  volume. 


APPENDIX 

EXTRACTS  FROM  SPEECHES  AND  LETTERS 
OF  LINCOLN  AND  WEBSTER 

The  most  rational  public  opinion  between  1850  and  1865  on 
the  subject  of  slavery,  and  the  soundest  advice  for  practical 
statesmen  in  dealing  with  that  grave  issue,  were  no  doubt  ex- 
pressed in  the  words  of  Lincoln.  It  is  interesting  to  compare 
the  following  expression  of  his  views  during  that  period  with 
the  earlier  opinions  of  Webster  on  the  same  subject,  quoted  in 
the  foregoing  pages,  and  with  letters  written  by  him  in  1850  to 
Colby  and  Furness,  printed  near  the  end  of  this  appendix. 
Lincoln  adopted  the  antislavery  opinions  of  Webster,  and  in 
expressing  them  with  more  feeling  had  the  advantage  of  a 
more  agreeable  public  sentiment. 

In  a  speech  at  Peoria,  Illinois,  on  October  16,  1854,  Lincoln 
said  : 

When  they  [the  people  of  the  south]  remind  us  of  their  constitu- 
tional rights,  I  acknowledge  them — not  grudgingly,  but  fully  and 
fairly ;  and  I  would  give  them  any  legislation  for  the  reclaiming  of 
their  fugitives,  which  should  not  in  its  stringency  be  more  likely  to 
carry  a  free  man  into  slavery,  than  our  ordinary  criminal  laws  are 
to  hang  an  innocent  one.  .   .   . 

Some  men,  mostly  whigs,  who  condemn  the  repeal  of  the  Missouri 
compromise,  nevertheless  hesitate  to  go  for  its  restoration,  lest  they 
be  thrown  in  company  with  the  abolitionist.  Will  they  allow  me,  as 
an  old  whig,  to  tell  them,  good-humoredly,  that  I  think  this  is  very 
silly?  Stand  with  anybody  that  stands  right.  Stand  with  him  while 
he  is  right,  and  part  with  him  when  he  goes  wrong.  Stand  with  the 
abolitionist  in  restoring  the  Missouri  compromise,  and  stand 
against  him  when  he  attempts  to  repeal  the  fugitive  slave  law.  In 
the  latter  case  you  stand  with  the  southern  disunionist  [who  be- 
lieved that  the  repeal  of  the  fugitive  slave  law  would  precipitate 
secession].  What  of  that?  You  are  still  right.  In  both  cases  you  are 
right.  In  both  cases  you  oppose  the  dangerous  extremes.  In  both 
you  stand  on  middle  ground,  and  hold  the  ship  level  and  steady.  In 
both  you  are  national,  and  nothing  less  than  national.  This  is  the 
good  old  whig  ground.  To  desert  such  ground  because  of  any  com- 
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pany  is  to  be  less  than  a  whig — less  than  a  man — less  than  an 
American. 

In  the  same  speech,  referring  to  an  effort  of  Douglas  to 
show  that  Lincoln's  views  were  inconsistent  with  those  of  Clay 
and  Webster,  he  said : 

Finally  the  Judge  invokes  against  me  the  memory  of  Clay  and  of 
Webster.  They  were  great  men,  and  men  of  great  deeds.  But  where 
have  I  assailed  them?  For  what  is  it  that  their  life-long  enemy 
shall  now  make  profit  by  assuming  to  defend  them  against  me, 
their  life-long  friend?  I  go  against  the  repeal  of  the  Missouri  com- 
promise; did  they  ever  go  for  it?  They  went  for  the  compromise  of 
3  850;  did  I  ever  go  against  them?  They  were  greatly  devoted  to 
the  union;  to  the  small  measure  of  my  ability  was  I  ever  less  so? 

And  again  in  that  speech,  replying  to  a  question  why  the 
Whigs  in  1852  endorsed  the  compromise  of  1850  if  they  did 
not  intend  to  apply  the  Utah  and  New  Mexico  provision  to  all 
future  territories,  Lincoln  said : 

For  myself,  I  can  answer  this  question  most  easily.  I  meant  not 
to  ask  a  repeal  or  modification  of  the  fugitive  slave  law.  I  meant 
not  to  ask  for  the  abolition  of  slavery  in  the  District  of  Columbia. 
I  meant  not  to  resist  the  admission  of  Utah  and  New  Mexico,  even 
should  they  ask  to  come  in  as  slave  states.  I  meant  nothing  about 
additional  territories,  because,  as  I  understood,  we  then  had  no 
territory  whose  character  as  to  slavery  was  not  already  settled. 

On  July  10,  1858,  in  a  speech  at  Chicago,  Lincoln  said : 

I  have  always  hated  slavery,  I  think,  as  much  as  any  abolition- 
ist— I  have  been  an  old  line  whig — I  have  always  hated  it;  but  I 
have  always  been  quiet  about  it  until  this  new  era  of  the  introduc- 
tion of  the  Nebraska  bill  began.  I  always  believed  that  everybody 
was  against  it,  and  that  it  was  in  course  of  ultimate  extinction. 
.  .  .  The  great  mass  of  the  nation  have  rested  in  the  belief  that 
slavery  was  in  course  of  ultimate  extinction.  They  had  reason  so  to 
believe.  ...  I  have  said  a  hundred  times,  and  I  have  now  no  in- 
clination to  take  it  back,  that  I  believe  there  is  no  right,  and  ought 
to  be  no  inclination,  in  the  people  of  the  free  states  to  enter  into 
the  slave  states,  and  interfere  with  the  question  of  slavery  at  all.  I 
have  said  that  always;  Judge  Douglas  has  heard  me  say  it,  if  not 
quite  a  hundred  times,  at  least  as  good  as  a  hundred  times;   and 
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when  it  is  said  that  I  am  in  favor  of  interfering  with  slavery  where 
it  exists,  I  know  it  is  unwarranted  by  anything  I  have  ever  in- 
tended, and,  as  L  believe,  by  anything  1  have  ever  said.  If,  by  any 
means,  I  have  ever  used  language  which  could  fairly  be  so  con- 
strued (as,  however,  I  believe  I  never  have),  I  now  correct  it. 

In  a  speech  at  Freeport,  Illinois,  August  27,  1858,  during 
the  debate  with  Douglas,  Lincoln  said : 

I  have  never  hesitated  to  say,  and  I  do  not  now  hesitate  to  say, 
that  I  think,  under  the  constitution  of  the  United  States,  the 
people  of  the  southern  states  are  entitled  to  a  congressional  fugi- 
tive slave  law.  Having  said  that,  I  have  had  nothing  to  say  in  re- 
gard to  the  existing  fugitive  slave  law,  further  than  that  I  think 
it  should  have  been  framed  so  as  to  be  free  from  some  of  the  ob- 
jections that  pertain  to  it,  without  lessening  its  efficiency. 

On  October  15,  1858,  at  Alton,  Illinois,  Lincoln  said,  in 
reply  to  Douglas : 

I  suppose  most  of  us  (I  know  it  of  myself)  believe  that  the 
people  of  the  southern  states  are  entitled  to  a  congressional  fugi- 
tive slave  law — that  is  a  right  fixed  in  the  constitution.  But  it  can- 
not be  made  available  to  them  without  congressional  legislation.  In 
the  Judge 's  language  it  is  a  "  barren  right, ' '  which  needs  legisla- 
tion before  it  can  become  efficient  and  valuable  to  the  persons  to 
whom  it  is  guaranteed.  And  as  the  right  is  constitutional,  I  agree 
that  the  legislation  shall  be  granted  to  it — and  that,  not  that  we 
like  the  institution  of  slavery.  We  profess  to  have  no  taste  for 
running  and  catching  niggers — at  least,  I  profess  no  taste  for  that 
job  at  all.  Why  then  do  I  yield  support  to  a  fugitive  slave  law? 
Because  I  do  not  understand  that  the  constitution,  which  guaran- 
tees that  right,  can  be  supported  without  it. 

The  following  letter  written  by  Lincoln  to  Chase  in  1859  il- 
lustrates the  state  of  opinion  then  prevailing  in  the  north  in 
respect  of  slavery  in  the  states  where  it  existed.  It  also  ex- 
presses the  opinion  of  the  fugitive  slave  law  of  1850  enter- 
tained by  many  people  in  the  northern  states  who  were  op- 
posed to  slavery. 
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LETTER  FROM  ABRAHAM  LINCOLN  TO 
SALMON  P.  CHASE 

Springfield,  III.  June  20,  1859 
Hon  S.  P.  Chase 

M  i  dear  Sir 

Yours  of  the  13  th  Ins1  is  received — You  say  you  would 
be  glad  to  have  my  views — Although  I  think  congress  has  constitu- 
tional authority  to  enact  a  Fugitive  Slave  law,  I  have  never  elabo- 
rated an  opinion  upon  the  subject — My  view  has  been,  and  is, 
simply  this.  The  U.  S.  constitution  says  the  fugitive  slave  "shall 
be  delivered  up"  but  it  does  not  expressly  say  who  shall  deliver 
him  up.  Whatever  the  constitution  says  "shall  be  done"  and  has 
omitted  saying  who  shall  do  it,  the  government  established  by  that 
constitution,  ex  vi  termini,  is  vested  with  the  power  of  doing;  and 
congress  is,  by  the  constitution,  expressly  empowered  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion all  powers  vested  by  the  constitution  in  the  government  of  the 
United  States.  This  would  be  my  view,  on  a  simple  reading  of  the 
constitution;  and  it  is  greatly  strengthened  by  the  historical  fact 
that  the  constitution  was  adopted,  in  great  part,  in  order  to  get  a 
government  which  could  execute  its  own  behests,  in  contradiction 
to  that  under  the  Articles  of  Confederation,  which  depended,  in 
many  respects,  upon  the  States,  for  its  execution;  and  the  other 
fact  that  one  of  the  earliest  congresses,  under  the  constitution,  did 
enact  a  Fugitive  Slave  law — 

But  I  did  not  write  you  on  this  subject,  with  any  view  of  dis- 
cussing the  constitutional  question — My  only  object  was  to  impress 
you  with  what  I  believe  is  true,  that  the  introduction  of  a  proposi- 
tion for  repeal  of  the  Fugitive  State  law,  into  the  next  Eepublican 
National  convention,  will  explode  the  convention  and  the  party. 
Having  turned  your  attention  to  this  point,  I  wish  to  do  no  more — 

Yours  very  truly 
A.  Lincoln. 


Finally,  in  his  first  inaugural,  Lincoln  said : 

I  do  but  quote  from  one  of  those  speeches  [referring  to  his  pub- 
lic speeches],  when  I  declare  that  "I  have  no  purpose,  directly  or 
indirectly,  to  interfere  with  the  institution  of  slavery  in  the  states 
where  it  exists.  I  believe  I  have  no  lawful  right  to  do  so;  and  I 
have  no  inclination  to  do  so. ' '  Those  who  nominated  and  elected 
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BI6  did  so  with  the  full  knowledge  that  I  had  made  this  and  many 
similar  declarations,  and  had  never  recanted  them.  And  more  than 
this,  they  placed  in  the  platform,  for  my  acceptance,  and  as  a  law 
to  themselves  and  to  me,  the  clear  and  emphatic  resolution  which  I 
now  read: 

"Resolved,  That  the  maintenance  inviolate  of  the  rights  of  the 
states,  and  especially  the  right  of  each  state  to  order  and  control 
its  own  domestic  institutions  according  to  its  own  judgment  exclu- 
sively, is  essential  to  that  balance  of  power  on  which  the  perfection 
and  endurance  of  our  political  fabric  depend ;  and  we  denounce  the 
lawless  invasion  by  armed  force  of  the  soil  of  any  state  or  terri- 
tory, no  matter  under  what  pretext,  as  among  the  gravest  of 
crimes. ' ' 

I  now  reiterate  these  sentiments;  and  in  doing  so  I  only  press 
upon  the  public  attention  the  most  conclusive  evidence  of  which  the 
case  is  susceptible,  that  the  property,  peace,  and  security  of  no 
section  are  to  be  in  anywise  endangered  by  the  now  incoming 
administration. 

I  add,  too,  that  all  the  protection,  which,  consistently  with  the 
constitution  and  the  laws,  can  be  given,  will  be  cheerfully  given  to 
all  the  states  when  lawfully  demanded,  for  whatever  cause — as 
cheerfully  to  one  section  as  to  another. 

There  is  much  controversy  about  the  delivering  up  of  fugitives 
from  service  or  labor.  The  clause  I  now  read  is  as  plainly  written 
in  the  constitution  as  any  other  of  its  provisions: 

"No  person  held  to  service  or  labor  in  one  state  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due. ' ' 

It  is  scarcely  questioned  that  this  provision  was  intended  by 
those  who  made  it  for  the  reclaiming  of  wdiat  we  call  fugitive 
slaves;  and  the  intention  of  the  lawgiver  is  the  law. 

All  members  of  congress  swear  their  support  to  the  whole  consti- 
tution— to  this  provision  as  well  as  any  other.  To  the  proposition, 
then,  that  slaves  whose  cases  come  within  the  terms  of  this  clause 
"shall  be  delivered  up,"  their  oaths  are  unanimous.  Now,  if  they 
would  make  the  effort  in  good  temper,  could  they  not,  with  nearly 
equal  unanimity,  frame  and  pass  a  law  by  means  of  which  to  keep 
good  that  unanimous  oath? 

There  is  some  difference  of  opinion  whether  this  clause  should  be 
enforced  by  national  or  by  state  authority;  but  surely  that  differ- 
ence is  not  a  very  material  one.  If  the  slave  is  to  be  surrendered,  it 
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can  be  of  but  little  consequence  to  him  or  to  others,  by  which  au- 
thority it  is  done;  and  should  anyone,  in  any  case,  be  content  that 
his  oath  shall  go  unkept  on  a  merely  unsubstantial  controversy  as 
to  how  it  shall  be  kept? 

Again,  in  any  law  on  this  subject,  ought  not  all  the  safeguards 
of  liberty  known  in  civilized  and  humane  jurisprudence  to  be  in- 
troduced, so  that  a  free  man  be  not,  in  any  case,  surrendered  as  a 
slave?  And  might  it  not  be  well  at  the  same  time  to  provide  by  law 
for  the  enforcement  of  that  clause  in  the  constitution  which  guar- 
antees that  "the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states?" 

I  take  the  official  oath  today  with  no  mental  reservations,  and 
with  no  purpose  to  construe  the  constitution  or  laws  by  any  hyper- 
critical rules;  and  while  I  do  not  choose  now  to  specify  particular 
acts  of  congress  as  proper  to  be  enforced,  I  do  suggest  that  it  will 
be  much  safer  for  all,  both  in  official  and  private  stations,  to  con- 
form to  and  abide  by  all  those  acts  which  stand  unrepealed,  than  to 
violate  any  of  them  trusting  to  find  impunity  in  having  them  held 
to  be  unconstitutional. 

After  the  inauguration  of  Lincoln,  and  with  both  houses  of 
congress  controlled  by  the  Republican  party,  repeated  efforts 
were  made  to  repeal  the  fugitive  slave  law  of  1850,  but  without 
success  until  June,  1864. 

In  a  letter  to  the  Rev.  Mr.  Furness  of  Philadelphia,  Febru- 
ary 15,  1850,  Webster  said : 

From  my  earliest  youth,  I  have  regarded  slavery  as  a  great 
moral  and  political  evil.  I  think  it  unjust,  repugnant  to  the  natural 
equality  of  mankind,  founded  only  in  superior  power;  a  standing 
and  permanent  conquest  by  the  stronger  over  the  weaker.  ...  I 
do  what  I  can  to  restrain  it;  to  prevent  its  spread  and  diffusion; 
but  I  cannot  disregard  the  oracles  which  instruct  me  not  to  do  evil 
that  good  may  come.  I  cannot  co-operate  in  breaking  up  social  and 
political  systems,  on  the  warmth,  rather  than  the  strength,  of  a 
hope  that,  in  such  convulsions,  the  cause  of  emancipation  may  be 
promoted.  And,  even  if  the  end  would  justify  the  means,  I  confess 
I  do  not  see  the  relevancy  of  such  a  means  to  such  an  end.  I  con- 
fess, my  dear  sir,  that,  in  my  judgment,  confusion,  conflict,  em- 
bittered controversy,  violence,  bloodshed,  and  civil  war,  would  only 
rivet  the  chains  of  slavery  the  more  strongly. 

In  my  opinion,  it  is  the  mild  influence  of  Christianity,  the  soft- 
ening and  melting  power  of  the  Sun  of  Kighteousness,  and  not  the 
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storms  ind  tempests  of  heated  controversy,  that  are,  in  the  course 
of  those  events  which  an  all  wise  Providence  overrules,  to  dissolve 
the  iron  fetters  by  which  man  is  made  the  slave  of  man. 

In  a  letter  to  Mr.  Colby,  November  11,  1850,  Webster  said : 

Experience  has  taught  me  how  useless  it  is  to  attempt  to  stop  the 
allegations  of  political  adversaries  by  denials  of  their  statements. 
For  your  sake,  however,  I  will  say,  that  my  public  speeches  show 
my  opinion  to  have  been  decidedly  in  favor  of  a  proper,  efficient, 
and  well-guarded  law,  for  the  recovery  of  fugitive  slaves;  that 
while  I  was  in  the  senate,  I  proposed  a  bill,  as  is  well  known,  with 
provisions  different  from  those  contained  in  the  present  law;  that 
I  was  not  a  member  of  that  body,  when  the  present  law  passed; 
and  that,  if  I  had  been,  I  should  have  moved,  as  a  substitute  for 
it,  the  bill  proposed  by  myself.  I  feel  bound  to  add  that,  in  my 
judgment,  the  present  law  is  constitutional;  and  that  all  good 
citizens  are  bound  to  respect  and  obey  it,  just  as  freely  and  readily 
as  if  they  had  voted  for  it  themselves.  If  experience  shall  show 
that,  in  its  operation,  the  law  inflicts  wrong,  or  endangers  the  lib- 
erty of  any  whose  liberty  is  secured  by  the  constitution,  then  con- 
gress ought  to  be  called  on  to  amend  or  modify  it.  But,  as  I  think, 
agitation  on  the  subject  ought  to  cease.  We  have  had  enough  of 
strife  on  a  single  question,  and  that,  in  a  great  measure,  merely 
theoretical.  It  is  our  duty,  in  my  opinion,  to  attend  to  other  great 
and  practical  questions,  in  which  all  parts  of  the  country  have  an 
interest. 


EXTRACT  FROM  SPEECH  OF  CALHOUN 

Calhoun  in  closing  his  speech  in  the  senate  on  the  fourth  of 
March,  1850,  declared : 

It  is  time,  senators,  that  there  should  be  an  open  and  manly 
avowal  on  all  sides  as  to  what  is  intended  to  be  done.  If  the  ques- 
tion is  not  now  settled,  it  is  uncertain  whether  it  ever  can  be  here- 
after; and  we,  as  the  representatives  of  the  states  of  this  union,  re- 
garded as  governments,  should  come  to  a  distinct  understanding  as 
to  our  respective  views,  in  order  to  ascertain  whether  the  great 
questions  at  issue  can  be  settled  or  not.  If  you,  who  represent  the 
stronger  portion,  cannot  agree  to  settle  them  on  the  broad  principle 
of  justice  and  duty,  say  so;  and  let  the  states  we  both  represent 
agree  to  separate  and  part  in  peace.  If  you  are  unwilling  we  should 
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part  in  peace,  tell  us  so,  and  we  shall  know  what  to  do,  when  you 
reduce  the  question  to  submission  or  resistance.  If  you  remain  si- 
lent, you  will  compel  us  to  infer  by  your  acts  what  you  intend.  In 
that  case  California  will  become  the  test  question.  If  you  admit 
her,  under  all  the  difficulties  that  oppose  her  admission,  you  compel 
us  to  infer  that  you  intend  to  exclude  us  from  the  whole  of  the 
acquired  territories,  with  the  intention  of  destroying  irretrievably 
the  equilibrium  between  the  two  sections.  We  would  be  blind  not  to 
perceive,  in  that  case,  that  your  objects  are  power  and  aggrandize- 
ment, and  infatuated  not  to  act  accordingly. 

A  year  or  two  before  this  speech  was  delivered  Calhoun 
wrote  to  a  friend  in  Alabama  that,  instead  of  shunning  the 
issue  with  the  north  on  the  slavery  question,  it  should  be 
courted.  He  said : 

I  will  go  even  one  step  farther  and  add  that  it  is  our  duty  to 
force  the  issue  on  the  north.  We  are  now  stronger  than  we  shall  be 
hereafter,  politically  and  morally.  Unless  we  bring  on  the  issue, 
delay  to  us  will  be  dangerous  indeed.  It  is  the  true  policy  of  those 
who  seek  our  destruction. 


THEODORE  PARKER* 

IN  years  gone  by  I  have  wished,  occasionally,  that 
someone  like  Buckle,  Draper  or  Taine,  would  write  a 
history  of  the  development  and  achievements  of  the  New 
England  intellect  from  the  time  when  a  band  of  stern 
and  unbending  zealots  landed  on  the  bleak  and  rock- 
bound  coast  of  Massachusetts  until  the  voice  of  New 
England  men  lost  its  controlling  power  throughout  the 
country.  My  impression  now  is,  however,  that  such  a 
work  could  not  be  so  written  as  to  be  of  much  value.  The 
facts  that  appear  on  the  surface  are  matters  of  common 
knowledge,  and  any  one  who  should  undertake  to  delve 
for  truth  beneath  the  surface  could  probably  bring  up 
nothing  but  volumes  of  speculation  based  on  incomplete 
knowledge  of  the  causes  of  the  phenomenon.  A  man  may 
be  able  to  cultivate  his  brain  sufficiently  to  practice  law, 
or  medicine,  or  to  preach,  or  sell  goods,  with  some  degree 
of  success,  but  any  one  would  be  more  than  apt  to  fail  if 
he  should  attempt  to  comprehend  or  interpret  the  move- 
ments of  a  composite  human  mind  operating  over  a  large 
territory  and  throughout  a  period  of  two  or  three  cen- 
turies. Such  efforts,  so  far  as  I  know,  have  accomplished 
but  little  worth  mentioning.  We  can  only  look  into  the 
past  as  through  a  glass  darkly.  History,  to  the  extent 
that  we  can  understand  it,  may  be  studied  by  our  meager 
intelligence  in  biographies  better  than  in  huge  treatises 
designed  to  interpret  centuries,  and  padded  with  unman- 
ageable and  doubtful  lore. 

Now  and  then  a  man  appears  in  the  world  who  seems 

*  Paper   read   before    the    Fortnightly   Club    at    Newark,    New 
Jersey,  about  1920. 
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to  impersonate  to  a  considerable  extent  the  restless  senti- 
ment and  tendency  of  his  age,  at  least  in  the  neighbor- 
hood where  he  lives.  He  may  be  regarded  as  a  leader  or 
teacher,  or  even  idolized  as  Carlyle  was  until  his  true 
character  was  exhibited  post  mortem,  and  his  undiscern- 
ing  worshippers  put  to  confusion  by  a  foolish  biogra- 
pher; but  such  a  man,  after  all,  is  probably  not  much 
more  than  a  voice,  magnified  for  a  time  by  his  egotism, 
and  his  neighbors'  idolatry.  He  "struts  and  frets  his 
hour  upon  the  stage,  and  then  is  heard  no  more. ' '  I  look 
on  Theodore  Parker  as  one  of  these  exceptional  person- 
ages, and  it  occurred  to  me  that  I  might  stir  up  sufficient 
strife  for  an  evening  by  a  short  sketch  of  his  career. 

Parker  was  born  in  Lexington,  Massachusetts,  in  1810, 
and  died  in  Florence,  Italy,  in  1860.  He  may  be  regarded 
as  an  exaggerated  typical  New  Englander — for  he  was 
not  an  average  man.  His  New  England  ancestry  ex- 
tended far  enough  into  the  past  to  entitle  him  to  be  re- 
garded as  a  son  of  the  soil.  Whatever  virtues  or  peculi- 
arities one  may  draw  from  the  climate  or  atmosphere 
and  from  the  soil  of  his  native  land,  Parker  must  have 
acquired  in  a  perceptible,  if  not  substantial,  degree,  al- 
though it  is  probable  that  many  ages  must  pass  away  be- 
fore the  full  effect  of  such  influences  can  be  developed  in 
a  human  tribe,  even  when  not  disturbed  by  other  factors. 

Among  the  traits  of  character  brought  over  from  the 
British  Islands  and  developed  in  New  England  by  the 
Pilgrims  and  their  followers,  was  a  disposition  to  rebel 
against  authority,  both  in  church  and  state,  and  to  re- 
gard the  dictates  of  what  they  called  conscience  as  a 
body  of  law  higher  than  constitutions,  statutes  or  creeds. 
This  theory  of  jurisprudence  was  a  puritan  conception, 
developed  to  its  utmost  limit  in  Milton  who,  according  to 
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Dr.  Johnson,  entertained  the  opinion  that  woman  was 
made  only  for  obedience  and  man  for  rebellion.  It  is  still 
a  mystery  among  historians  how  Milton  escaped  the  scaf- 
fold at  the  Restoration.  Parker  was  an  insurgent  from 
early  manhood  till  the  close  of  his  life,  and  he  came  hon- 
estly by  his  rebellious  disposition.  It  was  John  Parker, 
his  grandfather,  who  summoned  a  band  of  farmers  to 
meet  at  Lexington  on  the  morning  of  April  19,  1775,  to 
begin  an  insurrection  against  the  mild  and  lawful  gov- 
ernment of  the  colony  of  Massachusetts  Bay.  The  father 
of  Theodore  does  not  appear  to  have  been  a  remarkable 
man — simply  an  honest  and  thriftless  farmer  striving  to 
extract  a  bare  subsistence  from  the  reluctant  soil  of  New 
England,  and  to  eke  out  the  deficiency  of  his  farm  by 
working  at  the  carpenter's  trade.  We  are  told,  however, 
that  he  was  fond  of  reading  solid  books  of  history,  politi- 
cal economy,  mental  philosophy  and  also  a  little  poetry, 
not  because  he  liked  poetry,  but  to  see  what  it  was  like. 
He  also  read  much  of  the  current  theology,  and  passed 
judgment  on  it  with  no  lack  of  self-confidence.  Paley 
was  condemned  by  this  follower  of  the  plow  and  the 
jack-plane  because  "he  left  us  no  conscience,"  which 
must  have  been  regarded  as  a  severe  bereavement  by  the 
descendants  of  the  Pilgrims. 

Theodore  Parker's  mother  was  an  admirable  woman, 
industrious,  pious  and  devoted  to  the  care  and  moral  cul- 
ture of  eleven  children  of  whom  Theodore  was  the 
youngest.  Her  mind  had  not  been  unbalanced  by  contro- 
versy, and  there  was  nothing  in  her  character  or  lovely 
teachings  to  cultivate  or  develop  the  germ  of  rebellion 
which  the  boy  probably  had  inherited  from  his  grand- 
father. Theodore  was  fond  of  his  mother,  but  failed  to 
remember  in  the  truculent  years  of  his  manhood  that  the 
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religious  lessons  which  came  to  him  in  her  quiet  voice 
contained  a  higher  degree  of  divine  authenticity  than 
could  be  found  in  all  the  discordant  outcries  of  the  New 
England  clergy,  or  in  the  idealism,  pantheism  and  stern 
contentions  of  the  German  theologians  carrying  on  the 
work  of  destroying  faith  and  discipline  to  which  Luther 
had  given  a  powerful  and  dangerous  impulse.  Indeed, 
toward  the  close  of  his  life,  Parker  himself  remarked  in  a 
sermon :  i '  Commonly,  I  think,  men  and  women  of  simple 
religious  feeling  furnished  the  facts  which  men  of  great 
thoughtful  genius  worked  up  into  philosophic  theology. 7 ' 
To  which  it  may  be  added  that  the  religious  controversy 
in  New  England,  extending  from  the  partial  apostasy  of 
Channing  to  the  death  of  Emerson,  seems  to  indicate 
clearly  that  a  scheme  of  salvation  that  can  be  appreci- 
ated only  by  the  intellect  is  not  likely  to  prove  an  effec- 
tive or  permanent  means  of  grace. 

In  early  life  Parker  had  the  advantage  that  comes 
from  poverty,  industry  and  ambition.  He  worked  on  his 
father's  farm,  and  also  in  the  carpenter's  shop,  which 
was  located  in  the  belfry  of  the  meeting  house  at  Lexing- 
ton where  the  bell  was  suspended  that  had  summoned  the 
fatal  entrance  of  the  minute  men  to  the  village  green.  He 
attended  the  district  school  at  Lexington  for  parts  of 
several  years,  and  the  academy  in  the  same  place  for  a 
single  term.  Then  he  entered  Harvard,  and  studied  the 
prescribed  courses,  but  as  he  went  to  Cambridge  only 
occasionally  to  recite  and  not  to  live,  a  degree  was  with- 
held from  him.  After  finishing  his  profane  studies  at 
Harvard,  Parker  entered  the  divinity  school  at  Cam- 
bridge, graduated  in  due  course,  and  was  ordained  to 
preach  the  gospel  as  he  found  it  recorded  in  the  Uni- 
tarian creed. 
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The  biographers  of  Parker  relate  wonderful  stories 
about  his  capacity  to  devour  books  and  to  appropriate 
knowledge.  They  tell  us  he  was  master  of  twenty  lan- 
guages, and  could  read  320  books  in  a  year,  besides  at- 
tending to  his  work  as  pastor,  teacher,  preacher,  writer 
and  lecturer.  But  such  stories  are  probably  nothing  more 
than  a  New  England  recension  of  the  ancient  legends 
about  portents  appearing  in  the  sky  and  strange  things 
happening  on  earth,  when  an  odd  character  appears.  It 
is,  however,  true  that  Parker  was  a  diligent  and  copious 
reader,  and  was  blessed  with  an  excellent  memory.  He 
took  much  knowledge  for  his  province,  and  therefore 
often  missed  the  power  and  accuracy  that  come,  and  can 
only  come,  from  prolonged  and  concentrated  effort. 

When  Parker  began  to  preach  it  was  noticed  that  he 
was  inclined  to  be  somewhat  liberal  as  we  should  say; 
but  still  he  was  considered  sufficiently  orthodox  in  the 
early  days  of  his  ministry  by  those  who  were  qualified  to 
judge.  Nevertheless,  in  a  few  years  he  felt  constrained  to 
reject  the  doctrines  that  are  commonly  associated  with 
the  name  of  Calvin,  in  so  far  as  they  were  then  incor- 
porated in  the  Unitarian  creed.  Subsequent  reflection  led 
him  to  discard  his  belief  in  the  verity  of  the  Christian 
miracles,  and  to  take  the  position  that  he  might  still  re- 
main a  member  of  the  Christian  church.  Thereupon  the 
patience  of  the  orthodox  sectarians  gave  way,  and  a 
storm  of  dissent  and  hostility  broke  over  him.  Parker  de- 
fended himself  with  persevering  pugnacity,  and  attacked 
what  he  called  the  popular  theology  with  all  his  learning 
and  power.  Later  he  was  carried  by  the  swift  current  of 
his  declamation  to  a  point  where  he  denied  the  truth  of 
Revelation  and  the  divinity  of  Christ  as  commonly  un- 
derstood. Parker  doubted  and  argued  and,  goaded  by 
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his  adversaries,  stormed  his  way  from  the  simple  and 
comforting  faith  of  his  mother  into  a  wilderness  of  dis- 
putation, where  he  tried  to  make  his  strong  and  busy 
brain  concur  and  cooperate  with  the  benevolent  impulses 
of  his  heart.  His  sermons,  lectures  and  contentious  writ- 
ings hurried  him  to  rationalism,  and  within  touching 
distance  of  pantheism,  but  in  his  prayers  he  seemed  to 
reject  or  forget  the  deductions  of  his  arguments.  Because 
of  his  lapse  from  orthodoxy  he  was  put  out  of  fellowship 
with  his  clerical  brethren.  This,  as  often  happens,  drove 
him  to  more  reckless  speech.  To  obtain  a  more  extended 
hearing  for  his  heresies  friends  assisted  him  to  move  his 
pulpit  from  West  Roxbury  to  Boston,  and  there  until  near 
the  end  of  his  life  he  preached  in  captivating  language  a 
mixture  of  rationalism  and  transcendentalism  to  large 
audiences  in  the  Melodeon  and  the  Music  Hall,  profess- 
ing to  have  an  intimate  acquaintance  with  the  powers, 
virtues  and  purposes  of  an  amorphous  entity  pervading 
the  universe,  and  immanent  in  man,  apparently  agreeing 
with  the  oft  repeated  remark  of  Herbert  Spencer,  that 
behind  phenomena,  sensible  to  feeling  and  to  sight,  there 
is  "an  infinite  and  eternal  energy  from  which  all  things 
proceed, ' '  a  conclusion  that  Hamlet  had  arrived  at  many 
years  before. 

It  is  not  my  purpose  to  discuss  the  long  controversy 
between  Parker  and  those  who  differed  with  him  about 
the  substance  and  the  nonessentials  of  religion.  I  look  on 
religion  not  as  a  product  of  the  brain,  but  as  a  part  of  na- 
ture, and  on  theology  as  a  part  of  natural  science.  Surely 
religion  is  not  supernatural.  The  remark  of  St.  Paul  that 
a  man  has  a  natural  body  and  a  spiritual  body,  if  cor- 
rectly reported,  was  probably  a  slip  of  the  tongue.  The 
spiritual  body  must  be  quite  as  natural  as  any  other  part 
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of  a  man.  But  this  is  not  a  matter  for  laymen  to  discuss 
or  undertake  to  decide.  I  should  as  soon  think  of  criticis- 
ing a  chapter  of  Darwin,  or  an  essay  of  Huxley,  as  to 
interpose  in  a  dispute  among  the  priests  on  a  question 
touching  the  biology  of  the  soul. 

I  have  no  more  space  to  spare  at  present  for  an  ac- 
count of  Parker's  descent  from  the  faith  of  his  fathers, 
because  it  is  necessary  to  glance  over  the  other  fields  in 
which  he  exhibited  his  remarkable  powrers  before  at- 
tempting to  make  a  summary  of  his  permanent  achieve- 
ments in  church  and  state.  A  preacher,  when  he  thinks 
he  has  outgrown  the  creed  he  was  ordained  to  support, 
sometimes  considers  himself  qualified  to  teach  morals 
generally,  and  even  to  participate  in  the  political  discus- 
sions of  the  day,  disregarding  the  emphatic  admonition 
of  the  Apostle :  "Let  every  man  abide  in  the  same  calling 
wherein  he  was  called. ' '  After  he  had  achieved  his  ambi- 
tion to  become  a  censor  of  creeds,  Parker  thought  he 
heard  a  loud  and  urgent  call  to  run  amuck  with  a  flam- 
ing sword  among  his  less  learned  contemporaries.  He 
wrote,  and  lectured,  and  preached  a  great  deal  on  the 
whole  duty  of  man,  and  with  his  extensive  knowledge, 
gift  for  controversy,  and  habit  of  vituperation,  he  soon 
became  a  formidable  antagonist  to  all  who  made  bold  to 
differ  with  his  opinions.  He  advocated  the  cause  of  tem- 
perance, discussed  political  economy,  using  voluminous 
statistics,  also  the  condition  of  women  and  wherewithal 
they  should  be  clothed;  he  questioned  the  treatment  of 
the  criminal  classes,  and  became  one  of  the  most  violent 
and  uncompromising  advocates  of  the  immediate  and  un- 
conditional abolition  of  slavery,  without  much  regard  to 
its  near  or  remote  consequences,  although  personally  he 
disliked  the  colored  people.  It  is  true  he  did  not  agree 
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with  Garrison  and  Phillips  as  to  the  character  of  the  con- 
stitution, but  he  concurred  in  the  opinion  of  Calhoun 
that  a  state  had  a  right  to  leave  the  union  when  it  wished 
to  go.  Parker's  dwelling  became  a  station  on  the  under- 
ground railroad,  and  he  had  a  large  measure  of  what  is 
called  the  courage  of  one's  convictions — that  is,  he 
never  had  any  doubt  about  any  statement  he  made,  or 
any  position  he  assumed.  When  Burns,  a  fugitive  slave, 
was  apprehended  in  Boston,  Parker  participated  so  vio- 
lently in  efforts  to  rescue  the  negro,  that  he  was  indicted 
with  several  others  for  obstructing  the  execution  of  the 
fugitive  slave  law,  but  was  never  tried  for  the  alleged 
offence.  The  court  found,  and  perhaps  was  glad  to  find,  a 
flaw  in  the  indictment,  and  so  it  was  quashed.  Parker 
was  probably  guilty,  and  had  prepared  an  elaborate  de- 
fence based  on  the  higher  law,  which  Seward  had  not  yet 
discovered  and  proclaimed.  The  issue  in  the  case  con- 
sisted of  a  difference  between  the  constitution  and 
Parker's  conscience.  Parker  published  his  defence  and 
circulated  it  proudly  among  his  friends,  but  the  mishap 
to  the  indictment  deprived  the  transaction  of  the  dra- 
matic quality  which  might  have  made  the  trial  one  of  the 
most  memorable  in  our  annals. 

A  remarkable  incident  in  Parker 's  career  was  his  sym- 
pathy and  association  with  John  Brown  in  the  crusade  to 
abolish  slavery  with  force  and  arms.  Brown  was  a  Pil- 
grim gone  to  seed.  He  was  a  lineal  descendant  of  a  Peter 
Brown  who  landed  on  Plymouth  Rock,  and  whose  de- 
scendants, it  is  fair  to  suppose,  took  part  in  all  of  the  tur- 
bulent proceedings  that  occurred  in  New  England,  striv- 
ing for  liberty  under  conscience,  until  the  most  famous  of 
the  family  was  wounded  and  captured  at  Harper's 
Ferry,  and  afterward  put  to  death  according  to  law.  A 
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study  of  Brown's  life  is  apt  to  leave  one's  mind  in  a  bal- 
ance between  admiration  for  his  courage  and  detesta- 
tion for  his  crimes.  He  certainly  was  such  stuff  as  mar- 
tyrs are  made  of,  and  his  farseeing  observation  while  in 
prison,  and  awaiting  death,  that  he  was  worth  more  for 
hanging  than  anything  else  was  much  admired  by  John 
Stuart  Mill.  The  theory  that  he  was  insane,  which  his 
counsel  desired  to  advance  on  his  trial,  cannot  survive 
examination.  He  was  no  doubt  convinced  that  slavery 
was  a  monstrous  iniquity,  and  his  narrow  and  intense 
mind,  nourished  by  the  Old  Testament,  was  firmly  per- 
suaded, as  he  took  pains  to  record  on  the  day  of  his 
death,  that  without  the  shedding  of  blood  there  could  be 
no  remission  of  our  national  sin.  Brown  exerted  a  pro- 
found influence  on  kindred  minds  in  New  England. 
Even  Emerson  fell  so  far  from  the  serene  height  of  his 
meditations  as  to  exclaim,  while  Brown  was  a  prisoner  in 
Virginia,  that  if  he  should  be  hanged  his  execution 
would  make  the  gallows  glorious  like  the  cross — a  re- 
mark that  Phillips  often  repeated  with  slight  variation. 
Emerson,  when  he  recovered  his  serenity,  omitted  that 
blasphemous  statement  from  the  subsequent  publication 
of  his  speech.  It  was  quite  natural  that  Parker  should  be 
willing  to  confer  and  conspire  with  Brown,  and  raise 
money  to  assist  him  in  his  efforts  to  violate  the  fugitive 
slave  law  and  every  other  law  which  they  did  not  ap- 
prove, regardless  of  the  consequences  to  the  country ;  but 
it  is  not  clear  that  Parker  knew  all  about  the  details  of 
Brown's  plans,  and  it  is  not  likely  that  even  his  nimble 
imagination  was  able  to  foresee  that  in  the  fulness  of  a 
short  time  Brown's  body  should  be  preserved  in  the 
music  of  his  countrymen,  not  much  disfigured  by  the 
brand  of  twenty  mortal  murders  on  his  brow. 
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As  in  the  case  of  Brown,  there  were  admirable  traits 
in  the  character  of  Parker.  The  cast  of  his  mind  was 
more  poetical  than  philosophical,  and  he  had  a  large 
command  of  picturesque  language,  so  that  he  was  able  to 
range  among  familiar  things  and  portray  in  vivid  colors 
what  Hawthorne  called  the  beauty  and  the  majesty  that 
are  compelled  to  assume  a  garb  so  sordid.  His  sermons  on 
spring  and  on  beauty  in  the  world  of  matter,  are  filled 
with  such  stuff  as  poems  are  made  of ;  and  there  are  simi- 
lar passages  scattered  in  abundance  here  and  there 
throughout  his  other  sermons  and  literary  works.  In 
every  flower  on  a  hilltop  Parker  in  his  ecstasy  saw  a 
new  Sermon  on  the  Mount.  The  preacher's  eye,  in  a  fine 
frenzy  rolling,  glanced  from  earth  to  heaven,  and  found 
"tongues  in  trees,  books  in  the  running  brooks,  sermons 
in  stones,  and  good  in  every  thing,"  except  politics. 
Parker's  rhetoric  was  admirably  adapted  to  please  an 
audience  of  average  intellectual  capacity  that  would 
rather  listen  than  think.  If  he  had  possessed  Beecher's 
gift  of  oratory  the  temporary  effect  of  his  sermons  and 
lectures  must  have  been  still  more  injurious.  His  poetical 
temperament  accounts,  perhaps,  for  his  careless  use  of 
facts;  besides,  he  probably  had  a  self-intoxicating 
quality  in  his  parts  of  speech  which  aggravated  that 
grievous  habit. 

My  limits  only  permit  a  touch  here  and  there  on  the 
salient  features  of  Parker's  character  and  career;  but 
there  is  a  trait  of  his  character  that  should  not  be  over- 
looked— his  capacity  for  defamation,  and  disposition  to 
exercise  it.  Parker  shared  the  conviction  of  most  book 
men  that  those  philosophers  in  action,  who  are  called 
statesmen  by  way  of  compliment  and  politicians  by  way 
of  reproach,  are  the  inveterate  enemies  of  the  human 
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race,  qoI  tempered  at  all  by  the  salt  of  the  earth.  It  was 
this  disposition  that  led  him  to  collect  vast  quantities  of 
defamatory  material,  lie  in  wait  until  a  statesman  had 
passed  from  earth,  and  then  discharge  it  over  the  grave 
of  his  victim  like  a  salvo  of  the  last  judgment.  A  notable 
instance  in  which  Parker  practiced  this  vice  occurred  a 
few  days  after  John  Quincy  Adams  was  struck  down  by 
death  on  the  floor  of  congress ;  another  and  a  more  fla- 
grant instance  occurred  shortly  after  Daniel  Webster 
was  buried  on  the  blasted  heath  at  Marshfield.  No  states- 
man of  conspicuous  ability  ever  served  this  country  so 
long  as  John  Quincy  Adams,  or  more  faithfully.  He  la- 
bored for  his  countrymen  from  childhood  to  the  day  of 
his  death  with  unequalled  industry,  and  courage  unsur- 
passed. He  was  a  native  of  New  England,  but  lived  else- 
where for  the  greater  part  of  his  life,  and  so  failed  to  ac- 
quire that  hereditary  grimace,  as  Hildreth  called  it, 
which,  with  now  and  then  an  exception,  kept  the  intellect 
of  the  New  England  people  in  a  narrow  way. 

The  supreme  test  of  a  loyal  New  England  man  in  the 
early  part  of  the  last  century  was  hatred  of  Jefferson 
and  all  his  professions  and  all  his  works.  It  is  true  that 
Jefferson's  hold  on  sound  political  principles  was  not 
very  firm.  His  fellowship  with  the  Jacobins  in  Paris 
had  probably  created  an  impression  on  his  mind  that 
anarchy  is  possible  and  at  times  desirable,  too  deep  even 
for  subsequent  association  with  Washington  and  Hamil- 
ton to  efface.  Jefferson's  precepts  and  practices  covered 
almost  the  whole  gamut  of  politics.  He  was  willing  to 
torment  Washington  on  the  sly,  and  able  to  soar  aloft  in 
after  years  to  the  heights  of  his  second  inaugural.  He 
said  and  did  many  mean  things  in  the  course  of  his  long 
and  busy  life,  but  for  the  most  part  they  were  the  output 
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of  congenital,  not  acquired,  characteristics,  and  for  that 
reason,  I  suppose  his  worshippers  may  plead  for  him  the 
same  excuse  that  Portia  interposed  for  the  shortcomings 
of  Monsieur  Le  Bon.  Moreover  Jefferson  was  patriotic. 
During  his  two  administrations  he  gave  to  his  country- 
men a  variety  of  projects  from  which  to  choose  what 
they  liked,  unless,  as  in  the  case  of  the  Louisiana  pur- 
chase, he  chose  to  stretch,  if  not  violate,  the  constitution 
himself. 

The  head  and  front  of  Adams'  offending  in  the  sight 
of  Parker  consisted  of  the  fact  that  while  a  member  of 
the  senate  during  the  administrations  of  Jefferson  he  dis- 
regarded the  local  prejudices  and  passions  of  New  Eng- 
land, and  decided  for  himself  what  measures  he  should 
support  or  oppose.  For  this  transgression,  and  after 
forty  years  had  passed  away,  Parker  discharged  a  volley 
over  the  tomb  of  Adams,  made  up  in  bulk  of  eulogy,  but 
in  essence  of  vituperation.  As  printed  in  pamphlet  form 
the  discourse  fills  more  than  sixty  pages.  It  was  delivered 
eleven  days  after  Adams'  death,  and  had  no  doubt  been 
prepared  at  the  expense  of  much  time  and  labor,  for  it 
smells  strongly  of  the  lamp. 

A  more  flagrant  exercise  of  this  vice  was  Parker's  ven- 
omous  assault  on  the  remains  of  Daniel  "Webster,  just  a 
week  after  the  creator  of  the  substantial  union  of  the 
states  had  passed  away.  That  assault,  purporting  to  be  a 
sermon,  made  the  judicious  grieve  at  the  time  of  its  de- 
livery, and  is  now  regarded  as  an  outrage  by  the  well-in- 
formed. In  order  to  account  for  it  we  should  remember 
that  Parker  did  not  consider  himself  under  any  obliga- 
tion to  obey  or  even  to  respect  any  law,  human  or  divine, 
that  had  not  been  approved  by  his  conscience.  Besides, 
Parker  not  only  believed  in  Calhoun's  theory  of  the 
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right  of  the  states  to  secede  from  the  union,  but  he  was 
also  an  advocate  of  free  trade,  which  experience  has 
taught  our  wisest  statesmen  to  regard  as  one  of  the 
symptoms  of  dementia  Americana.  He  was  not  willing  to 
accord  to  others  the  freedom  of  thought  and  conscience 
which  he  claimed  for  himself.  In  his  opinion  the  mental 
freedom  of  others  consisted  only  of  the  right  to  agree 
with  Parker's  conscience.  Possibly  he  had  observed  that 
if  this  were  not  so  there  would  be  as  many  supreme  laws 
of  the  land  as  there  are  individual  consciences  in  the 
country;  and  freedom  of  action,  both  in  church  and 
state,  would  be  limited  in  theory  only  by  the  alleged  dic- 
tates of  those  various  individual  consciences,  and  in 
practice  it  must  bring  about  anarchy.  Parker  was  intelli- 
gent enough  to  observe  this  difficulty,  for  he  paused  three 
times  in  his  lecture  on  transcendentalism  to  caution  his 
hearers  against  mistaking  some  whim,  or  fancy,  or  pas- 
sion for  a  genuine  prompting  of  conscience;  but  he  did 
not  tell  them  at  anv  time  how  to  distinguish  a  fugitive 
impression  from  an  infallible  conviction.  Realizing  the 
fatal  fault  in  his  theories,  and  exasperated  by  the  dis- 
covery, may  be  the  reason  why  he  recoiled  from  the 
anarchy  which  he  had  inculcated,  but  nevertheless  con- 
tinued to  revile  the  statesmen  of  the  country  who  be- 
lieved that  law  and  obedience  to  law  are  indispensable  to 
political  salvation,  precisely  as  he  had  recoiled  from 
pantheism,  toward  which  his  teachings  also  led,  and  as- 
sailed the  clergy  of  New  England  with  all  the  resources 
of  his  ill-nature  and  plethoric  vocabulary. 

With  the  information  now  available  it  would  not  be 
difficult  to  grind  Parker's  discourse  on  Webster  to  pow- 
der; but  it  is  not  necessary,  because  time,  which  heals 
many  vicious  wounds,  has  dealt  with  it  sternly.  It  is  true 
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that  Parker's  ponderous  libel  exerted  an  injurious  influ- 
ence on  the  fame  of  Webster  for  a  time,  especially  among 
those  who  failed  to  observe  its  reckless  disregard  of 
truth,  and  that  a  large  part  of  it  must  have  been  written 
by  a  man  in  a  frenzy.  A  study  of  the  document,  by  the 
lights  of  our  day,  will  disclose  the  fact  that  it  has  ceased 
to  injure  the  fame  of  Webster,  and  has  made  a  dark  and 
indelible  stain  on  the  story  of  Parker's  life.  The  exciting 
cause  of  this  monstrous  harangue  was  the  speech  deliv- 
ered by  Webster  in  the  senate  on  the  seventh  of  March, 
1850,  at  a  time  when  the  union  of  the  states  was  in  grave 
peril,  and  it  was  the  supreme  duty  of  American  states- 
manship to  save  the  union  at  all  hazards  and  at  every 
cost. 

A  man  of  Parker's  strong,  flighty,  and  at  times  quar- 
relsome type  of  mind,  charged  with  humane  emotions, 
convinced  that  he  has  acquired  a  monopoly  of  righteous- 
ness, can  never  be  made  to  understand  that  politics  is  a 
thing  of  the  earth,  earthy;  that  from  the  dawn  of  civi- 
lization governments  have  been  ordained,  established 
and  administered  on  the  theory  that  where  a  man's 
treasure  is  there  will  his  politics  be  also,  and  that  church 
and  state  cannot  be  united  and  administered  successfully 
as  a  unit.  There  are  tides  in  the  affairs  of  men  when  the 
best  that  the  wisest  and  most  devout  statesman  can  do  is 
to  temporize  or  compromise  with  evil.  Emerson  knew 
this  to  be  true,  because  he  said — "by  knaves  as  by  mar- 
tyrs the  just  cause  is  carried  forward ' ' ;  and  besides,  this 
lesson  was  enforced  by  one  of  the  most  famous  of  the 
phrases  of  Burke  and  by  another  of  Lincoln.  Wishing 
and  praying,  no  matter  how  fervently,  that  the  fact 
might  be  otherwise,  cannot  change  it. 

The  late  president  Cleveland  once  spoke  feelingly  in 
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denunciation  of  the  ghoulish  glee  with  which  rude  fel- 
lows of  the  baser  sort  sometimes  slander  those  who  have 
struggled,  often  with  much  labor  and  difficulty,  to  honor- 
able positions  in  the  state.  Envy,  which 

hates  that  excellence  it  cannot  reach 

is  often  at  the  bottom  of  this  bad  habit.  Occasionally,  as 
in  the  case  of  Iago,  some  devilish  passion,  for  which  no 
motive  can  be  discovered,  goes  out  to  do  mischief.  Parker 
does  not  appear  to  have  been  immune  from  this  weak- 
ness. I  shall  not  imitate  him  by  sitting  in  judgment  on 
his  motive  in  assailing  Webster  with  an  air  of  omnis- 
cience before  the  statesman  who  had  given  his  life  to  his 
country  was  cold  in  his  grave.  Any  one  can  decide  for 
himself  as  to  the  state  of  Parker's  mind  by  comparing 
the  first  two  or  three  pages  of  his  discourse  with  any  half 
dozen  toward  the  close.  In  those  early  pages  he  professed 
to  be  suffering  the  agony  that  made  calamity  of  the  life 
of  Hamlet,  as  he  proceeded  to  discharge  what  he  pro- 
fessed to  regard  as  an  imperative  duty,  which  his  poor 
heart  wrould  fain  deny  and  dared  not.  Parker  begged  re- 
peatedly for  the  sympathy  of  his  audience  to  sustain  him 
in  his  laborious  effort  to  defame  the  dead.  The  later  pages 
of  his  speech  are  disgraced  in  many  places  by  misstate- 
ments of  fact,  for  which  there  might  have  been  some  ex- 
cuse, and  are  stained  with  many  mean  and  eager  insinua- 
tions, for  which  there  could  have  been  no  excuse. 

It  is  an  interesting  fact  that  Webster's  views  of  the 
morality  of  slavery  and  of  the  duty  of  the  federal  gov- 
ernment in  dealing  with  the  evil,  were  precisely  those 
entertained  by  Channing,  the  founder  if  not  the  father 
of  Unitarianism  in  New  England,  and  of  whom  Parker 
wTas  a  disciple  in  the  study  of  theology  until  his  extrava- 
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gant  and  erring  spirit  ran  beyond  the  courteous  and  tol- 
erant rationalism  of  his  master. 

In  a  book  published  in  1835  Channing  insisted  that 
slavery  ought  to  be  discussed  ' '  with  a  deep  feeling  of  re- 
sponsibility, and  so  done  as  not  to  put  in  jeopardy  the 
peace  of  the  slave-holding  states."  He  argued  that  the 
tendency  of  slavery  is  morally,  intellectually,  and  do- 
mestically, bad,  and  that  emancipation  should  not  be 
forced  on  slaveholders  by  governmental  interference, 
but  by  an  enlightened  public  conscience  in  the  south  and 
in  the  north.  He  declined  to  identify  himself  with  the 
abolitionists,  declaring  that  their  passionate  agitation  for 
immediate  emancipation  was  out  of  order.  Indeed,  the 
moderation  of  his  presentation  of  the  antislavery  cause 
led  to  misunderstanding,  and  he  was  actually  accused  of 
using  his  influence  on  behalf  of  slavery.  Two  years  later, 
in  an  open  letter  to  Henry  Clay  on  the  proposed  annexa- 
tion of  Texas,  Channing  objected  to  the  political  agita- 
tion carried  on  by  the  abolitionists,  preferring,  as  he  said, 
"unremitting  appeals  to  the  reason  and  conscience"; 
and  again,  in  a  pamphlet  published  in  1840,  Channing 
declared  "that  we  should  each  of  us  bear  our  conscien- 
tious testimony  against  slavery, ' '  and  that  the  free  states 
should  "abstain  as  rigidly  from  the  use  of  political 
power  against  slavery  in  the  states  where  it  is  estab- 
lished, as  from  exercising  it  against  slaverv  in  foreign 
communities."  These  remarks  are  identical  with  the 
opinions  on  slavery  expressed  by  Webster  down  to  the 
time  of  his  death,  and  by  Lincoln  many  times  after- 
ward, notably  in  his  debates  with  Douglas,  in  his  first 
inaugural,  and  in  his  letter  to  Greeley. 

Webster,  in  a  letter  to  the  Rev.  Dr.  Furness,  dated 
Februarv  15,  1850,  three  weeks  before  the  seventh  of 
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March,  expressed  his  views  on  the  subject  of  slavery  at 
length,  saying  among  other  things : 

From  my  earliest  youth,  I  have  regarded  slavery  as  a  great 
moral  and  political  evil.  I  think  it  unjust,  repugnant  to  the 
natural  equality  of  mankind,  founded  only  in  superior  power; 
a  standing  and  permanent  conquest  by  the  stronger  over  the 
weaker.  .  .   . 

In  my  opinion,  it  is  the  mild  influence  of  Christianity,  the 
softening  and  melting  power  of  the  Sun  of  Righteousness,  and 
not  the  storms  and  tempests  of  heated  controversy,  that  are,  in 
the  course  of  those  events  which  an  all-wise  Providence  over- 
rules, to  dissolve  the  iron  fetters  by  which  man  is  made  the 
slave  of  man. 

The  effect  of  moral  causes,  though  sure,  is  slow.  In  two  thou- 
sand years,  the  doctrines  and  miracles  of  Jesus  Christ  have 
converted  but  a  very  small  part  of  the  human  race;  and, 
among  Christian  nations  even,  many  gross  and  obvious  errors, 
like  that  of  the  lawfulness  of  slavery,  have  still  held  their 
ground.  But  what  are  two  thousand  years  in  the  great  work  of 
the  progress  of  the  regeneration  and  redemption  of  mankind? 

If  we  see  that  the  course  is  onward  and  forward  as  it  cer- 
tainly is,  in  regard  to  the  final  abolition  of  human  slavery, 
while  we  give  to  it  our  fervent  prayers,  and  aid  it  by  all  the 
justifiable  influences  which  we  can  exercise,  it  seems  to  me 
that  we  must  leave  both  the  progress  and  the  result  in  His 
hands,  who  sees  the  end  from  the  beginning,  and  in  whose  sight 
a  thousand  years  are  but  as  a  single  day. 

There  is  no  doubt  that  Webster  was  quite  as  sincere  in 
writing  this  letter  to  Furness  as  either  Channing  or 
Parker  was  in  anything  they  ever  said. 

Before  turning  again  to  Parker's  labors  in  divinity  it 
may  be  remarked  that  in  the  field  of  politics  he  was 
among  the  foremost  of  those  who  exasperated  the  south- 
ern states  to  rebellion,  and  so  unwittingly  hastened  the 
abolition  of  slavery  at  frightful  loss  of  life  and  property, 
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and  in  a  manner  that  left  problems  for  settlement  almost 
as  serious  as  slavery  itself. 

When  Parker  put  aside  revelation  as  incredible  evi- 
dence, and  attempted  to  unlock  the  secret  of  the  skies 
with  his  tinkling  cymbals  of  speech,  he  made  no  progress 
toward  a  solution  of  the  mystery  of  the  ages.  He  did  no 
more  than  cast  a  temporary  spell  over  those  who  heard 
him  and  read  his  sermons,  and  to  expose  his  variegated 
views  to  criticism  both  from  the  standpoint  of  the  pulpit 
and  the  pew.  James  Freeman  Clarke,  one  of  the  few  Uni- 
tarian preachers  who  befriended  Parker  steadfastly 
throughout  the  stormy  period  of  his  career,  in  an  intro- 
duction to  a  volume  of  Parker's  sermons  published 
thirty  years  ago,  tersely  rendered  the  verdict  of  the 
clergy  on  Parker's  religious  teachings,  after  reflecting 
for  a  quarter  of  a  century,  in  these  words:  ''Few  per- 
sons would  subscribe  to  his  theology."  The  opinion  of 
the  laity  has  not  been  so  briefly  expressed.  After  reject- 
ing the  Christian  tradition  Parker's  effort  was  to  find 
out  the  creator  and  governor  of  the  universe  and  the 
destiny  of  man,  by  inspecting  parts  of  nature  and  ob- 
serving nature's  processes,  as  far  as  he  could  see.  He 
tried  to  formulate  what  Emerson  called  a  religion  of  in- 
sight, and  not  of  tradition,  undaunted  by  the  failure  of 
similar  efforts  in  the  past  by  the  most  philosophic  and 
acute  minds  that  have  ever  appeared  on  earth.  Indeed 
Emerson  himself,  after  leaving  his  pulpit,  went  out  in 
nature  as  he  said  "to  interrogate  the  great  apparition 
that  shines  so  peacefully  around  us,"  and  brought  back 
the  cheerless  message — ' '  The  world  is  too  young  by  some 
centuries  yet  for  a  creed. ' ' 

There  may  be  objection  to  Macaulay  as  an  authority 
on  things  of  the  spirit.  He  seldom  tried  to  look  into  the 
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future.  His  eyes  were  turned  backward,  and  he  labored 
nearly  all  his  life  on  the  records  of  the  past.  Parker 
would  have  classified  him  as  a  sensationalist,  but  in  some 
respects  he  resembled  Parker,  notably  in  his  industry, 
his  habit  of  wide  and  rapid  reading,  his  wonderful 
memory  and  confidence  in  his  own  opinions.  Macaulay, 
however,  was  more  faithful  and  critical  than  Parker  in 
his  search  for  truth,  and  there  are  not  so  many  butter- 
flies flitting  over  his  pages.  In  his  well-known  review  of 
the  History  of  the  Popes  Macaulay  observes  that,  aside 
from  revelation,  a  philosopher  of  our  day  stands  in  no 
better  position  as  to  natural  religion  than  philosophers 
wrho  flourished  before  the  birth  of  Christ.  He  has  before 
him  the  same  evidence  of  design  in  the  structure  of  the 
universe  which  the  early  Greeks  had,  and  nothing  more. 
It  is  true  that  modern  discoveries  have  added  largely  to 
the  number  of  illustrations,  but  nothing  to  the  force  of 
the  argument  which  a  reflecting  mind  finds  in  everv 
bird,  beast,  insect,  fish,  leaf,  flower  and  shell.  He  tells  us 
that  Socrates  confuted  an  atheist  in  the  hearing  of  Xeno- 
phon,  by  exactly  the  same  reasoning  that  Paley  em- 
ployed in  his  Natural  Theology,  and  made  precisely  the 
same  use  of  statuary  and  pictures  that  Paley  made  of  the 
watch.  And  then  the  Whig  historian  tells  us,  somewhat 
rudely,  that  he  cannot  see  that  a  highly  educated  Euro- 
pean, left  to  his  unassisted  reason,  is  more  likely  to  be 
right  as  to  the  destiny  of  man  after  death  than  a  Black- 
foot  Indian;  and  adds  that  all  the  philosophers  from 
Plato  to  Franklin  who  have  attempted,  without  the  help 
of  Revelation,  to  prove  the  immortality  of  man,  appear 
to  have  failed  deplorably.  Nature  tells  us  nothing  of  the 
future  except  that  the  earth  labors  at  some  profound 
work,  and  that  our  little  life  is  rounded  with  a  sleep.  Un- 
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certainty  as  to  the  future  may  be  a  necessary  provision 
of  nature  to  prevent  the  untimely  ending  of  the  human 
race.  Hamlet  intimates  as  much  in  his  most  famous  so- 
liloquy. Nevertheless,  Parker  made  another  effort  to 
solve  the  riddle  of  the  universe,  and  for  a  time  many 
supposed  that  he  had  succeeded  better  than  Socrates, 
Plato,  Franklin,  Paley  and  Emerson,  and  all  their  specu- 
lative brethren,  because  he  multiplied  illustrations  in 
alluring  verbiage,  and  so  created  the  impression  that  he 
had  discovered  in  the  empyrean  large  quantities  of 
truth,  both  new  and  important,  touching  the  nature  and 
relations  of  God  and  man. 

By  propounding  two  questions  we  may  get  some  help 
to  ascertain  the  tendency  if  not  the  result  of  Parker's 
activity  in  religion:  (1)  is  the  Christian  religion,  as  set 
forth  in  the  New  Testament,  a  sacred  treasure  of  the  hu- 
man race?  and  (2)  can  the  Christian  religion  long  sur- 
vive a  loss  of  belief  in  Revelation  f  A  person  not  skilled  in 
divinity  should  be  reluctant  to  express  an  opinion  on  this 
profound  subject,  but  it  seems  impossible  to  understand 
how  the  Christian  religion  can  long  endure  after  Revela- 
tion has  been  exorcised  from  its  creed.  Take  from  a  reli- 
gion the  substance  of  things  hoped  for  and  the  evidence 
of  things  not  seen,  and  nothing  is  left  but  a  code  of  mo- 
rality, or  of  political  convenience,  and  it  is  not  important 
by  what  name  it  is  called.  When  hope  has  gone  out  of  a 
religion  it  is  dead.  Channing,  Emerson  and  Parker,  and 
their  acolytes,  may  have  realized  this  fact,  and  for  that 
reason  when  they  had  trampled  faith  under  their  feet 
the  New  England  variant  of  the  transcendental  philoso- 
phy was  put  forward  as  a  substitute.  That  philosophy 
was  never  accepted  by  the  multitude,  and  the  mischief 
wrought  by  the  New  England  rationalists  was  never  re- 
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paired  by  them.  In  fact,  they  made  it  easier  for  others  to 
continue  their  destructive  work.  Parker  was  more  to 
blame  than  any  of  his  associates  for  whatever  injury  was 
done  by  their  escapade — not  because  he  was  the  ablest, 
but  because  he  was  the  most  voluble,  the  most  industri- 
ous and  aggressive,  and  because  he  addressed  the  multi- 
tude in  such  a  manner  that  the  common  people  heard 
him  gladly.  There  are  demagogues  in  religion  as  bad  as 
in  politics;  both  church  and  state  are  cursed  with  that 
affliction.  Parker  pandered  to  irreverence  and  made  the 
unthinking  smile ;  he  also  made  the  writings  of  Voltaire 
and  Paine  on  religious  subjects  less  repulsive  to  the  com- 
mon mind,  and  provided  large  audiences  in  after  years 
for  Ingersoll's  meretricious  rhetoric  and  rough  argu- 
mentation. 

If  it  be  true  that  nothing  of  the  destiny  of  man  after 
life  on  earth  is  ended  is  known  or  can  be  learned  except 
from  Revelation,  it  must  also  be  true  that,  excluding 
Revelation,  nothing  of  value  remains  in  the  New  Testa- 
ment except  a  series  of  beautiful  exhortations  to  humane 
and  noble  conduct,  all  of  which  Renan  says  existed  in 
manuscript  before  Jesus  was  born. 

It  is  impossible  to  find  in  the  literary  remains  of 
Parker  any  distinct  statement  of  his  belief  as  to  the  na- 
ture of  the  Deity  to  which  he  was  willing  to  adhere,  ex- 
cept that  the  Deity  is  infinite  perfection,  but  not  entirely 
benevolent.  Two  or  three  years  before  his  death  Parker 
prepared  and  delivered  a  series  of  six  sermons,  in  which 
an  attempt  was  made  to  set  forth  his  theological  conclu- 
sions. In  the  third  of  those  sermons  he  made  his  most 
strenuous  effort  to  locate  and  describe  the  Ruler  of  the 
Universe  without  the  aid  of  Revelation,  but  the  sermon 
consists  almost  entirely  of  short  affirmations,  for  which 
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no  proof  is  offered  except  Parker's  ipse  dixit.  An  atten- 
tive reading  of  those  sermons  confirms  the  judgment  of 
Dr.  Clarke,  quoted  on  a  former  page,  and  an  effort  to  as- 
certain Parker 's  belief,  if  he  had  any,  as  to  the  destiny  of 
the  individual  man,  would  yield  nothing  but  a  bundle  of 
inconsistent  uncertainties.  At  times  he  appears  to  agree 
with  the  pantheistic  expression  of  Emerson : 

When  frail  Nature  can  no  more 
Then  the  spirit  strikes  the  hour; 

My  servant  Death  with  solving  rite 
Pours  finite  into  infinite. 

Again,  he  seems  to  agree  with  the  remark  of  Mirabeau 
that  men  are  mortal,  man  is  immortal.  But  in  one  of  his 
latest  sermons  he  asserted  confidently  that  beasts  are  im- 
mortal as  well  as  men,  and  quotes  approvingly  the  fa- 
miliar lines  about  a  faithful  dog  bearing  company  with 
an  Indian  in  the  equal  sky.  Any  one,  however,  who 
should  take  the  trouble  to  grope  through  the  purple 
clouds  of  verbosity  in  which  Parker  clothes  his  varying 
views  or  emotions  would  probably  see  that  by  studying 
physics  and  consciousness  alone  he  had  discovered  noth- 
ing of  the  nature  of  religion  that  was  not  known  to  Soc- 
rates  and  Plato,  and  perhaps  nothing  that  Macaulay's 
Blackfoot  Indian  might  not  have  learned  bv  the  same 
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method.  It  would  seem,  therefore,  that  in  religion  Parker 
rejected  the  better  and  vital  part  of  Christianity,  and 
that  the  tendency  of  his  sermons  was  to  revive  paganism 
throughout  Christendom,  although  probably  that  was 
not  his  purpose. 

It  may  be  that  Christian  theology  in  the  nineteenth 
century  was  in  need  of  trenchant  revision.  The  religious 
sects  were  out  of  joint,  and  called  for  a  master  mind  to 
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set  them  right.  It  was  a  work  for  a  man  with  the  virtue 
and  vision  of  the  pure  in  heart,  and  not  for  one  like  Jere- 
miah born  "a  man  of  strife,  and  a  man  of  contention." 
It  may  also  be  that  a  process  of  negation  was  necessary 
in  order  that  the  truth  might  be  extricated  from  the  toils 
of  error  and  controversy,  and  revealed  again.  The  situa- 
tion presented  a  tempting  opportunity  for  a  man 
equipped  for  rough  criticism  and  prone  to  contention,  as 
Parker  was,  and  it  is  not  at  all  surprising  that  he  rushed 
in  boldly  where  the  saints  feared  to  tread  except  gently. 
He  certainly  was  effective  in  the  work  of  negation,  but 
he  proceeded  to  deny  not  merely  the  letter  of  discordant 
creeds,  but  the  substance  of  Christianity  itself,  and  his 
effort  to  create  a  substitute  that  could  stand  the  test  of 
time  was  futile. 

More  time  must  elapse  before  a  clear  distinction  can  be 
drawrn  between  the  work  of  Parker  that  is  beneficial  and 
permanent,  and  that  which  is  injurious  and  evanescent. 
The  character  of  a  man  does  not  always  determine  the 
quality  of  his  work.  To  the  followers  of  Parker  he  was 

A  man  so  various  that  he  seemed  to  be 
Not  one  but  all  mankind's  epitome. 

Colonel  Higginson  's  adoration  touched  the  highest  point 
of  all.  He  tells  us  that  Parker  was  so  well  informed  that 
he  knew  as  much  as  specialists  in  their  several  callings, 
and  tells  a  story  to  show  that  he  knew  more  law  than  the 
most  eminent  members  of  the  bench  and  bar  of  Massa- 
chusetts, including  the  chief  justice.  Parker  himself 
seemed  to  concur  in  this  opinion  of  his  disciples,  and  in 
1859  when  the  monarch  of  naturalists  published  the 
Origin  of  Species,  Parker  (then  in  Rome)  obtained  a 
copy,  and  did  not  hesitate  to  say  that  Darwin's  conclu- 
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sions  were  not  supported  by  facts.  But  such  instances  of 
adoration  and  exaggerated  egotism  are  quite  common  in 
the  history  of  religion. 

Any  one  not  easily  "  ravish  'd  with  the  whistling  of  a 
name ' '  who  studies  Parker  as  he  stands  in  his  works  and 
in  the  history  of  New  England,  will  discover  that  he  had 
the  tongues  of  men,  but  not  of  angels,  that  much  learn- 
ing and  ill  health  had  made  him  dictatorial  and  intoler- 
ant, that  he  was  charitable  in  many  things,  but  when  he 
became  excited  by  controversy,  or  by  his  own  reflections, 
or  by  some  external  occurrence,  charity  evaporated  from 
his  brain.  Still  he  was  not  so  defective  as  St.  Paul  said  a 
man  must  be  who  understands  all  mysteries  and  all 
knowledge  and  has  unlimited  gifts  of  speech,  but  is  des- 
titute of  the  greatest  of  the  Christian  virtues — the  vir- 
tue that  is  indispensable  to  a  genuine  Christian  charac- 
ter. The  elements  of  human  nature  are  so  various  and 
mixed  that  a  strenuous  man  may  seem  to  be  a  saint,  a 
philanthropist,  and  a  termagant,  "  within  the  space  of 
one  revolving  moon. ' '  He  may  be  proud,  revengeful  and 
ambitious,  and  yet  intoxicated  nearly  all  his  life  with  the 
milk  of  human  kindness.  For  that  reason  it  is  not  pos- 
sible to  describe  such  a  man  completely  within  the  com- 
pass of  an  epitaph. 


A  FEW  SAVING  GRACES* 

IT  may  be  that  the  title  of  my  remarks  has  created  the 
impression  that  I  intend  to  make  an  effort  this  eve- 
ning to  assume  the  duties  and  usurp  the  functions  of  the 
clergy  by  trying  to  preach  a  sermonette.  I  hasten  to  dis- 
pel any  such  impression,  if  it  exists,  because  I  do  not 
think  that  laymen,  who  have  not  studied  and  mastered 
the  science  of  divinity,  should  attempt  to  unlock  the  se- 
cret of  the  skies.  Dr.  Johnson,  when  asked  for  his  opin- 
ion of  a  woman  preaching,  said  it  is  like  a  dog  walking 
on  his  hind  legs ;  it  is  not  done  well ;  but  one  is  surprised 
to  see  it  done  at  all.  The  old  moralist  might  well  have  in- 
cluded laymen  in  his  observation.  And  when  St.  Paul 
gave  the  command  that  women  should  be  silent  in  the 
churches,  I  wish  he  had  added  a  remark  that  men  not  of 
the  cloth  should  also  hold  their  peace  in  temples  of  wor- 
ship. 

It  is  often  said  that  a  man  who  tries  his  own  case  has 
a  fool  for  a  client ;  and  a  doctor  who  tries  to  heal  himself 
should  be  decorated  with  a  cap  and  bells.  It  is  even  more 
foolish  and  more  dangerous  for  a  layman  to  attempt  to 
minister  to  a  distemper  of  his  soul. 

While  touching  on  this  subject  I  will  pursue  it  a  little 
further.  It  is  difficult  and  sometimes  impossible  to  trace 
a  doctrine  to  its  source;  but  whoever  taught  Christen- 
dom that  every  man  may  prudently  take  up  the  Bible  and 
read  and  interpret  it  to  suit  himself,  and  may  reject  or 
disobey  teachings  from  the  pulpit  that  do  not  concur 
with  the  bundle  of  ignorance  and  prejudices  which  he 

*  Address  at  meeting  of  Men 's  Club  of  Trinity  Church,  Eliza- 
beth, N.  J.  January  6,  1914. 
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often  mistakes  for  conscience,  struck  a  dangerous,  if  not 
a  deadly  blow,  not  merely  at  the  Christian  religion,  but 
at  all  religion. 

We  often  hear  a  great  deal  of  nonsense  about  self-gov- 
ernment, or  government  by  the  consent  of  the  governed. 
The  expression  is  a  contradiction  in  terms.  Government  is 
restraint.  It  may  be  established  by  a  prosperous  warrior, 
by  the  power  of  a  majority,  or  by  an  active  minority; 
but  when  established,  government  is  a  restraint  not  of  a 
minority  but  of  all,  and  discipline  and  obedience  are 
quite  as  necessary  in  teaching,  as  authority  and  restraint 
are  in  government.  Without  authority  in  the  state  house 
or  in  the  city  hall  there  is  anarchy ;  and  without  authority 
in  the  pulpit  there  can  be  but  little  effective  teaching. 
Church  and  state  are  the  two  principal  saving  graces  of 
this  fallen  world  struggling  to  rise  again.  The  state  is 
perplexed  by  an  inscrutable  mass  of  laws,  and  the  church 
by  a  similar  mass  of  creeds.  Lawyers  who  deserve  the 
name  are  making  strenuous,  but  as  yet  futile,  efforts  to 
condense  and  elucidate  the  law,  and  simplify  judicial 
proceedings.  Now  and  then  I  am  glad  to  hear  of  a  move- 
ment among  churchmen  to  exchange  the  mint,  anise  and 
cumin  of  their  creeds  for  the  weightier  benefits  to  be 
derived  from  unity  in  essentials,  liberty  in  nonessentials, 
and  charity  in  all  things.  By  and  by  law  and  judicial 
proceedings  may  become  a  more  effective  means  of  pro- 
moting justice  among  men,  and  when  we  mitigate  a  little 
of  our  inherited  prejudice  against  the  cooperation  of 
church  and  state,  the  Beatitudes  may  be  taught  from  the 
pulpit  with  the  authority  if  not  with  the  rhetoric  of  the 
Decalogue. 

I  have  never  been  convinced  that  the  doctrine  of  lais- 
sez  faire  is  either  wholesome  or  sound  in  statecraft  or  in 
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theocracy.  Spare  the  rod  and  spoil  the  child  is  as  true  in 
our  day  88  when  Solomon  said  it,  and  there  is  something 
unsound  in  the  doctrine  that  every  one  may  worship  his 
Maker  according  to  the  dictates  of  his  uninstructed  and 
perhaps  guilty  conscience.  It  is  true  all  history  teaches 
us  that  it  is  extremely  dangerous  to  entrust  unlimited 
power  to  those  who  rule  over  us,  either  in  church  or 
state;  nevertheless,  some  degree  of  authority  in  our 
rulers  is  necessary  to  save  us  from  anarchy  in  this  world 
and  something  else,  perhaps  worse,  in  the  world  to  come, 
but  the  degree  or  measure  of  authority  with  which  our 
rulers,  or  any  particular  ruler,  may  be  prudently  trusted 
is  one  of  the  unsolved  problems  of  the  ages.  At  present 
the  popular  tendency  is  to  multiply  laws,  increase  the 
number  of  public  officials,  add  to  the  tax  levies  and  look 
upon  government  with  increasing  disrespect.  There  is 
also  a  tendency  to  argue  with  the  preacher,  instead  of  at- 
tending reverently  to  his  admonitions.  In  government  we 
vibrate  between  despotism  and  impure  democracy,  and 
in  the  church  between  the  dogma  of  infallibility  and  un- 
restrained disobedience.  Nature,  however,  finds  remedies 
in  extreme  conditions,  and  civilization  differs  from  bar- 
barism in  the  swing  of  its  pendulum  between  good  and 
evil. 

There  is  fair  authority  for  the  statement  that  no  one 
is  the  wiser  for  his  learning,  probably  because  so  much 
of  our  learning  is  not  reliable,  being  merely  fragments  of 
truth.  A  little  knowledge,  we  are  told,  is  a  dangerous 
thing;  but  much  learning  is  apt  to  create  egotism  and 
dogmatism,  which  also  are  dangerous  things. 

Science,  which  is  coming  to  be  as  dogmatic  and  intol- 
erant as  the  church  ever  was,  notwithstanding  the  hu- 
mility of  Newton  and  Darwin,  tells  us  that  nature  cares 
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little  or  nothing  for  the  welfare  or  fate  of  the  individual, 
but  is  jealous  of  the  human  race.  If  this  is  a  correct  in- 
terpretation of  the  law  of  nature,  benevolence  is  a  foolish 
sentiment,  and  charity  is  merely  a  waste.  But  benevo- 
lence and  charity  are  as  natural  as  the  so-called  law  of 
the  survival  of  the  fittest;  and  the  fact  that  evolution 
and  charity  seem  to  be  inconsistent  perhaps  proves  noth- 
ing except  that  both  influences  are  but  parts  of  a  general 
method  not  yet  disclosed  to  us.  We  are  still  groping  and 
feeling  our  way  on  this  sphere  of  strangely  mingled  ele- 
ments, and  readily  believe  that  a  few  morsels  of  harmo- 
nious information  constitute  a  comprehensive  law  of  the 
universe,  until  our  faith  is  shaken  or  destroyed  by  the 
discovery  of  larger  facts  and  a  more  general  law.  It  may 
be  that  the  inconsistencies  that  often  trouble  us  are  parts 
of  the  upper  and  the  nether  millstones  which,  in  the  ful- 
ness of  time,  will  grind  out  all  the  truth  that  we  can  un- 
derstand; but  science,  with  all  its  boasting,  is  not  likely 
to  solve  the  riddle  of  the  universe  in  the  lifetime  of  our 
generation,  if  ever.  No  one  knows  how  much  is  still  un- 
known, nor  how  much  that  we  think  we  know  will  turn 
out  to  be  erroneous  in  the  course  of  time ;  but  one  of  the 
saving  graces  of  our  race  is  the  fact  that  no  matter  how 
often  we  are  convicted  of  error,  we  never  cease  to  prose- 
cute our  search  for  truth — in  the  churches,  in  the  labora- 
tories, in  the  heavens  above  and  in  the  earth  beneath. 

Turning  from  men  who  deal,  or  think  they  deal,  in 
facts  and  wise  opinions,  to  poets  who  deal  in  fancies,  we 
come  back  again  like  Noah's  dove,  without  much  infor- 
mation. Two  centuries  and  more  ago,  Dryden  expressed 
the  opinion  he  had  formed  by  his  investigation  of  human 
life  in  his  world,  in  the  following  lines : 
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When  I  consider  life,  'tis  all  a  cheat. 

Yet  fool'd  with  hope,  men  favour  t he  deceit; 

Trust  on,  ami  think  to-morrow  will  repay. 

To-morrow's  falser  than  the  former  day; 

Lies  worse,  and  while  it  says  we  shall  be  blest 

With  some  new  joys,  cuts  off  what  we  possest. 

Strange  cozenage!  none  would  live  past  years  again, 

Yet  all  hope  pleasure  in  what  yet  remain ; 

And  from  the  dregs  of  life  think  to  receive 

What  the  first  sprightly  running  could  not  give. 

Macaulay  said :  ' '  There  are  not  ten  finer  lines  in  Lu- 
cretius. ' '  Judged  by  felicity  of  expression  this  remark  of 
the  cocksure  critic  may  be  true,  but  I  have  not  been  able 
to  discover  a  trace  of  philosophic  insight  in  the  whole 
stanza.  This  admirable  expression  of  disgust  cannot  be 
accepted  as  the  "be  all  and  the  end  all  here."  The  poet 
manifestly  drew  his  conclusion  from  a  few  morsels  of 
sour  truth. 

Half  a  century  later  Pope,  an  admiring  disciple  of 
Dryden,  in  an  ambitious  effort  to  vindicate  the  laws  of 
nature  by  his  "Essay  on  Man,"  wrote  these  familiar 
lines,  in  striking  discord  with  the  vision  of  the  older 
poet: 

All  nature  is  but  art,  unknown  to  thee ; 

All  chance,  direction,  which  thou  canst  not  see; 

All  discord,  harmony  not  understood ; 

All  partial  evil,  universal  good ; 

And,  spite  of  pride,  in  erring  reason's  spite, 

One  truth  is  clear,  Whatever  is,  is  right. 

In  persistent  efforts  to  "interrogate  the  great  appari- 
tion that  shines  so  peacefully  around  us"  men  of  science 
have  learned  a  few  things  which  still  seem  to  be  true, 
philosophers  have  formulated  a  few  opinions  that  have 
not  yet  been  contradicted  successfully,  and  poets  have 
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written  lines  that  have  not  lost  their  charm ;  but  nature, 
notwithstanding  our  egotism,  has  sentenced  us  to  per- 
petual ignorance  of  many  things ;  and  it  may  be  that  ig- 
norance itself  is  one  of  the  saving  graces  of  our  race. 
Hamlet  intimates  as  much  in  the  most  famous  of  his 
soliloquies  where  he  wonders  who  would  endure  the 
slings  and  arrows  of  outrageous  fortune  if  he  might  his 
quietus  make  with  a  bare  bodkin,  and  concludes  that 
ignorance  of  conditions  in  the  bourn  whence  no  traveler 
returns  alone  prevents  race  suicide.  Besides  Gray,  and 
other  poets  too,  had  a  glimpse  of  the  folly  or  danger  of 
wisdom. 

This  view  of  the  rise  and  dissolution  of  scientific  theo- 
ries and  systems  of  philosophy,  and  of  the  strains  of  the 
poets  is  the  principal  reason  why  I  like  the  writings  of 
Emerson,  which  do  not  aim  at  consistency  and  are,  for 
the  most  part,  shrewd  guesses  at  truth.  Emerson  was  not 
troubled  with  modesty,  and  he  had  a  curious  vice  of  arti- 
ficial obscurity,  but  he  was  too  wise  to  attempt  to  frame 
a  scientific  theory  or  system  of  philosophy,  believing,  as 
he  said,  that  the  world  is  too  young  by  some  centuries 
yet  for  a  creed,  and  that  nothing  that  is  serious  can  hap- 
pen, although  he  was  probably  convinced  that  material 
exists  somewhere,  perhaps  everywhere,  in  the  universe 
for  a  cheerful  creed.  Emerson  attempted  to  express  his 
faith  in  his  essay  on  compensation,  but  succeeded  better 
in  a  few  words  near  the  end  of  his  lecture  on  Montaigne. 
Shakespeare,  with  his  amazing  insight  and  gift  of  ex- 
pression, condensed  the  same  opinion  within  the  compass 
of  a  dozen  words:  " There  is  a  divinity  that  shapes  our 
ends." 

It  has  not  been  my  purpose  in  these  observations  to 
prove  anything;  but  rather  to  remind  you  that  human 
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intelligence  is  do1  able  to  penetrate  beyond  the  range  of 
our  daily  walk  and  conversation,  and  also  to  suggest  that 
some  of  the  supposed  evils  that  so  easily  beset  us  are 
probably  necessary  to  our  salvation.  To  learn  what  Reve- 
lation, studied  by  the  light  of  faith,  has  shown  I  must 
refer  you  to  the  priest,  who  is  entitled  to  a  reverent  hear- 
ing, although  the  science  of  divinity  is  still  imperfect, 
because  there  are  more  things  in  heaven  and  earth  than 
are  dreamt  of  in  our  terrestrial  philosophy. 


JUDGING  WITH  A  QUICKENED 
CONSCIENCE* 

Mr.  President  and  Gentlemen: 

I  HAVE  learned  something  recently  that  no  doubt  you 
knew  long  ago — that  it  is  easier  to  accept  an  invita- 
tion to  make  a  bit  of  a  speech  in  these  talkative  times 
than  to  choose  an  interesting  subject  on  which  it  is  pos- 
sible to  say  anything  both  new  and  true,  or  false  for  that 
matter.  In  recent  years  the  press,  the  pulpit,  the  bench 
and  bar,  statesmen  and  demagogues,  have  discussed 
nearly  everything  we  know  or  imagine  in  the  heavens 
above,  the  earth  beneath  and  in  the  waters  under  the 
earth.  Little  or  nothing  has  been  found  too  sacred  or  pro- 
fane to  escape  question  or  criticism.  No  doubt  our 
teachers  have  added  something  to  our  fund  of  knowl- 
edge; but  I  have  not  observed  that  they  have  helped  us 
along  very  far  in  our  pursuit  of  happiness,  which  we  are 
told  is  one  of  the  principal  objects  for  which  government 
is  ordained  and  established  on  earth.  The  late  Fred 
Douglas  once  began  a  speech  by  pointing  at  a  bust  of 
Lincoln  on  the  platform,  and  standing  silent:  But  the 
gospel  of  silence  is  not  yet  popular  among  us.  Probably 
we  should  be  among  the  last  to  embrace  that  religion,  if 
it  should  ever  be  proclaimed. 

The  public  mind  is  restless,  possibly  it  always  was; 
the  people  are  suspicious  and  unhappy,  although  we  are 
living  in  what  seems  to  be  a  piping  time  of  peace.  Never 
perhaps  since  the  fall  of  man  has  any  people  possessed 

*  Speech  at  the  Annual  Banquet  of  the  New  Jersey  State  Bar 
Association,  Atlantic  City.  June  17,  1910. 
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Buch  a  large  quantity  of  the  good  tilings  of  this  life  as 

We  have  now,  and,  besides,  the  good  tilings  were  never  so 
evenly  distributed  among  the  people  as  at  present,  it' 
those  who  juggle  with  statistics  speak  truly  when  they 
tell  us  that  it  is  not  true  that  the  rich,  are  getting  richer 
and  the  poor  poorer.  It  is  at  least  a  pleasure  to  be  told 
that  the  gulf  that  yawned  between  Dives  and  Lazarus 
nineteen  centuries  ago  is  not  getting  any  wider.  The  rich 
have  discovered  that  great  wealth  is  a  burden,  not  a 
blessing  to  those  who  possess  it,  and  are  pouring  out 
their  treasure,  both  pure  and  tainted,  in  countless  mil- 
lions for  the  benefit  of  mankind.  The  past,  as  Webster 
assured  us,  is  secure,  and  the  bow  of  perpetual  promise 
never  rested  and  shone  more  vividly  on  the  dissolving 
clouds  and  darkness  that  were  'round  about  us  in  former 
years,  and  yet  we  are  not  of  good  cheer. 

Perhaps  the  reason  is  intimated  in  the  familiar  lines 
of  Goldsmith  that  the  land  fares  badly  wrhere  wealth  ac- 
cumulates and  men  decay.  It  is  true  that  we  have  but 
few  giants  in  public  life  in  our  day,  but  we  have  a  lion 
just  arriving  from  Africa  [ex-President  Roosevelt].  We 
look  in  vain  for  a  Webster  in  the  senate  to  expound  for 
us  the  commerce  clause  of  the  constitution,  or  for  a  Mar- 
shall on  the  bench  to  tell  us  in  an  opinion  "of  learned 
length  and  thundering  sound"  what  under  heaven  con- 
gress meant  when  the  Sherman  act  was  passed  twenty 
years  ago.  Surely,  the  framers  of  the  constitution,  whom 
we  still  fondly  call  the  Fathers,  never  intended  to  plant 
the  seeds  of  a  consolidated  monarchy  in  a  few  obscure 
words  in  the  constitution  that  lay  dormant  for  a  cen- 
tury, and  still  sound  so  fair  and  reasonable ;  and  if  con- 
gress in  1890  intended  to  make  the  common  law  of  Eng- 
land, and  of  the  several  states,  relating  to  competition 
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and  monopoly,  a  part  oi'  our  federal  jurisprudence!  their 
words  were  badly  chosen  or  their  purpose  has  been 
grievously  misunderstood.  Their  clumsy  effort  to  pour 
old  wine  into  a  new  wine  skin  has  troubled  and  per- 
plexed the  bench  and  bar  for  a  score  of  years,  and  now 
portends  disaster  to  the  state. 

We  have  had  a  new  birth  of  liberty  as  Lincoln  pre- 
dicted. We  have  also  had  a  new  birth  of  eonscience, 
mingled  with  much  insincere  declamation,  which  he  did 
not  predict;  but  the  genuine  conscience  of  the  eountry 
has  not  yet  been  marshalled  wisely  to  mould  its  laws,  and 
adapt  them  to  our  new  and  more  lofty  status.  The  adora- 
tion of  competition  has  led  to  competitive  radicalism, 
often  reckless  and  short-sighted,  playing  on  the  good  im- 
pulses of  the  people,  and  it  has  become  the  dominant  in- 
fluence of  the  hour.  Transactions  that  were  regarded  a 
quarter  of  a  century  ago  as  smart  and  tactful,  and  even 
excited  admiration,  have  recently  been  condemned  by 
the  quickened  conscience  of  our  time  as  immoral  and 
made  criminal  offences.  The  twentieth  century  is  sitting 
solemnly  and  severely  in  judgment  on  the  nineteenth, 
visiting  the  iniquities  of  the  fathers  upon  the  children, 
and  attempting  to  administer  a  code  of  moral  law  ex  post 
facto.  It  is  an  interesting  situation,  and  its  successful 
treatment  requires  sincerity,  tact  and  skill  of  the  highest 
order.  Besides,  it  affords  opportunity  for  members  of  our 
order  to  discharge  another  duty  and  render  another  of 
those  services  which  have  made  the  bar  illustrious  in  the 
world's  career. 

The  plain  people  are  slowly  inheriting  the  earth,  not 
as  yet  because  of  meekness  so  far  as  I  can  see,  but  be- 
cause of  industry,  sobriety  and  good  sense,  and  the  good 
sense  of  the  people  will  ultimately  prevail.  It  has  been 
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wisely  remarked  that  though  the  inarch  of  civilization  be 
a  train  of  felonies,  yet  general  ends  are  somehow  an- 
swered, and  no  doubt  by  and  by  we  shall  find  a  way  out 
of  the  wilderness  in  which  Ave  are  wandering,  but  the 
promised  land  is  still  out  of  sight  because  the  world  is 
too  voung  for  a  smooth  working:  code  either  of  moral  or 
civil  law.  And  when  the  problems  that  trouble  us  now 
shall  have  been  solved,  although  it  may  be  in  a  way  that 
will  seem  reckless  and  costly,  we  should  not  expect  that 
the  winter  of  our  discontent  will  be  made  glorious  sum- 
mer. Other  problems  will  arise  to  vex  our  spirit  and  tax 
our  wits.  It  has  been  said  that  to  be  as  good  as  our  fore- 
fathers we  must  be  better,  and  we  can  be  better  than 
they  by  restraining  our  impetuosity  when  frenzy  be- 
comes epidemic. 


THE  SHERMAN  ACT* 

Mr.  President  and  Gentlemen: 

I  PROMISED  your  president  two  or  three  weeks  ago 
that  I  would  say  a  word  at  your  annual  banquet 
about  the  Sherman  Act,  but  I  put  in  a  saving  clause  to 
the  effect  that  I  might  feel  at  liberty  to  let  my  promise 
go  to  protest,  a  term  that  bankers  will  readily  under- 
stand. When  I  made  the  promise  I  was  under  the  impres- 
sion that  we  might  have  received  by  this  time  a  volley  of 
legal  opinions  from  Washington  which  would  clear  the 
legal  atmosphere,  or,  perhaps,  add  to  our  doubts  and  un- 
certainty. But  the  deeps  in  the  capital  are  still  silent. 
The  gentle  reign  of  terror  throughout  the  business  world 
still  prevails,  and  our  captains  of  industry  are  marking 
time. 

We  need,  and  are  beginning  to  need  badly  in  this 
country,  a  jurist  with  an  intellect  like  Mansfield  or  Mar- 
shall, who,  by  means  of  a  few  legal  opinions  of  learned 
length  and  thundering  sound,  shall  restore  the  ancient 
landmarks  of  the  law,  and  give  to  the  energy  of  the 
people,  acting  according  to  their  common  sense,  an  op- 
portunity to  exert  itself  in  continuing  the  work  of  de- 
veloping the  resources  of  our  state  and  country  and  in- 
creasing the  comforts  and  conveniences  of  the  people. 

When  Washington  was  inaugurated  over  in  Wall 
Street,  one  hundred  and  twenty-two  years  ago,  and  the 
government  of  the  United  States  was  launched  on  its 

*  Speech  delivered  at  the  Annual  Banquet  of  the  New  Jersey 
Bankers'  Association  at  Atlantic  City,  New  Jersey.  March  12, 
1911. 
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career,  all  the  law  in  the  locker  of  Uncle  Sam  consisted 
of  two  or  three  fundamental  principles  that  underlie  all 
governments,  and  the  written  constitution  of  the  United 
States.  In  the  course  of  a  few  weeks  after  his  inaugura- 
tion, congress  began  to  legislate,  and  in  the  intervening 
time  has  passed  many  laws  of  minor  importance  and  of 
temporary  concern,  and  has  also  enacted  some  of  the 
grandest  statutes  ever  put  forth  by  a  parliament  of  man. 

In  those  early  days  of  Jeffersonian  simplicity  w7hat  we 
call  now  "bijr  business"  wras  unknown.  A  citizen  with  a 
few  hundred  or  a  few  thousand  dollars  could  set  up  as  a 
merchant,  and  even  barter  was  carried  on  to  a  consider- 
able extent.  By  and  by  individuals  joined  their  financial 
resources  and  business  interests  and  made  firms;  then 
joint  stock  companies  were  formed;  occasionally  special 
acts  of  the  legislatures  of  the  several  states  created  cor- 
porations for  particular  purposes,  and  about  the  middle 
of  the  last  century  it  came  to  be  fashionable  to  pass  gen- 
eral laws  under  which  corporations,  for  manufacturing 
purposes  at  least,  might  be  formed. 

Then  came  our  Civil  War,  which  terminated  many  of 
the  provincial  habits  and  customs  of  the  past.  We  began 
to  think  continentally,  to  become  familiar  with  large 
things ;  we  began  to  build  railroads  across  the  continent, 
and  the  small  and  comparatively  trifling  business  ven- 
tures of  the  past  were  merged  into  larger  undertakings. 
Commerce  that  in  the  olden  time,  when  means  of  trans- 
portation were  slow  and  costly,  was  confined  almost 
entirely  within  the  borders  of  each  particular  state,  soon 
began  to  pour  over  the  boundaries  of  states,  and  thus 
came  under  that  provision  of  the  constitution  of  the 
United  States  designed  to  regulate  interstate  and  for- 
eign commerce. 
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Large  corporations  were  formed  under  liberal  legisla- 
tion; combinations  of  corporations,  commonly  called 
trusts,  were  created;  subsequently  the  trusts  disap- 
peared and  corporations  of  gigantic  stature  took  their 
place.  It  was  soon  observed  that  there  was  no  national 
statute  regulating  commerce  among  the  states  or  with 
foreign  nations,  and  no  laws  capable  of  dealing  with 
monopolies  and  agreements  in  restraint  of  trade.  Each  of 
the  states  had  inherited  the  common  law  of  England — a 
mass  of  principles,  rules  and  customs,  among  which  were 
provisions  designed  to  deal  with  monopolies  and  com- 
mercial transactions  that  were  supposed  to  be  inimical  to 
the  interests  of  the  people.  But  it  was  believed  the  gov- 
ernment of  the  United  States  had  not  inherited  the  com- 
mon law,  and  consequently  when  the  supposed  necessity 
arose  for  regulating  interstate  and  foreign  commerce  by 
the  national  government,  the  Interstate  Commerce  Act 
was  passed,  and  in  order  to  prevent  monopoly  and  undue 
restraint  of  trade,  the  Sherman  Act  was  passed  for  the 
purpose  of  filling  that  void  in  our  national  jurispru- 
dence. 

The  bill  had  a  curious  and  interesting  career  in  con- 
gress. It  was  introduced  by  Senator  Sherman  in  Decem- 
ber, 1889,  and,  after  some  discussion,  was  referred  to  the 
committee  on  the  judiciary  of  the  senate,  of  which  Ed- 
munds and  Hoar  and  others  were  members.  The  first 
thing  that  the  committee  did  with  the  Sherman  bill  was 
to  strike  out  every  word  of  it  but  the  title,  and  after 
some  discussion  they  wrote  a  new  bill  under  the  old  title, 
which  subsequently  was  passed,  and  is  now  called  the 
Sherman  Act. 

It  was  found  that  the  body  of  the  new  bill  did  not  fit 
the  old  title,  and  the  original  title  was  changed  to  fit  the 
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bill.  The  l>ill  was  passed  in  the  senate,  with  one  dissent- 
ing vote — that  ot*  the  late  Senator  Blodgett.  of  New  Jer- 
soy — and  in  the  house  it  was  passed  unanimously  in 
dune,  1890. 

I  think  it  is  sate  to  say,  and  I  say  it  respectfully,  that 
not  a  single  member  of  either  house  of  congress,  except 
possibly  Senator  Blodgett,  knew  what  the  bill  meant,  or 
what  the  courts  would  say  it  meant.  Certainly  if  the  sen- 
ate had  known  that  the  bill  would  prevent  traffic  and 
pooling  agreements  by  railroad  companies,  it  would  not 
have  passed  with  so  little  opposition ;  and  if  the  members 
of  the  house  of  representatives  had  known  that  the  bill 
applied  to  labor  unions,  and  would  disturb  them  seri- 
ously in  their  efforts  to  coerce  their  employers,  there 
would  have  been  more  votes  against  it  in  the  house  than 
in  the  senate. 

The  bill,  in  the  form  in  which  it  was  passed,  was  actu- 
ally w-ritten  by  Senator  Hoar,  of  Massachusetts,  and  he 
tells  us  in  his  autobiography  that  what  he  intended  to  do 
was  to  make  the  common  law  of  England  relating  to 
monopoly  and  restraint  of  trade  a  part  of  the  congres- 
sional law  of  the  United  States;  and  Senator  Edmunds, 
in  letters  recently  published,  expressed  substantially  the 
same  opinion. 

But,  unhappily,  the  courts  put  a  different  construction 
upon  the  language  of  the  law  than  its  authors  intended, 
and  so,  during  the  past  twenty  years  and  more,  litigation 
has  accumulated,  doubts  have  multiplied,  uncertainty 
has  become  more  intense,  and  today  the  business  world  is 
hesitating  and  wondering — doubting  what  to  do,  and 
fearing  to  do  anything.  Again  and  again  amendments  to 
the  Sherman  Act  have  been  proposed  when  its  injurious 
operation  was  observed,  but  the  sensitive  and  suspicious 
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condition  of  public  sentiment  has  heretofore  prevented  a 
wise  and  intelligent  revision  of  the  law. 

One  of  the  dominant  notes  oi'  the  law  is  to  make  it  a 
highly  penal  offence  to  violate  its  provisions,  and  in  some 
cases  violations  of  the  act  are  made  criminal  offences; 
and  if  it  means  what  it  has  been  held  to  mean  in  many 
cases  during  the  past  twenty  years,  there  are  probably 
few  men  who  were  engaged  in  business  enterprises  on  a 
large  scale  during  that  period  who  have  not  qualified 
themselves  for  admission  to  the  penitentiary.  The  public 
gorge,  however,  seems  to  have  risen  against  the  enforce- 
ment of  the  criminal  provisions  of  the  act  that  relate  to 
individual  conduct. 

Following  the  example  of  congress,  and  lashed  on  by 
precipitate  public  sentiment,  similar  laws  have  been 
passed  in  several  states  throughout  the  country,  adding 
to  the  uncertainty  and  the  danger  of  transacting  busi- 
ness, even  in  the  best  of  good  faith.  The  result  of  this 
line  of  legislation  has  been  to  prevent  some  evils  that 
should  have  been  prevented;  to  put  an  end  to  some  un- 
godly practices  that  never  should  have  been  permitted; 
but  the  crude  and  thoughtless  terms  in  which  most  of 
these  laws  have  been  expressed  have  been  the  means  of 
causing  a  great  deal  of  unnecessary  injury  to  industry 
and  commerce,  and  have  retarded  the  development  of  our 
state  and  country.  In  time,  of  course,  the  good  sense  of 
the  people  will  assert  itself,  the  crude  and  absurd  provi- 
sions of  these  laws  will  be  eliminated,  and  the  beneficial 
provisions  preserved.  My  impression  is  that  it  will  take 
a  long  time  to  accomplish  that  object,  and  that  the  proc- 
ess will  be  costly  and  vexatious. 

The  practical  result  of  such  legislation,  and  the  senti- 
ment that  sustains  it,  arc  in  some  respects  exactly  the  op- 
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posite  of  the  purpose  for  which  it  was  enacted.  Its  pro- 
fessed object  was  to  prevent  and  destroy  monopoly ;  but 
in  fact  it  tends  to  make  monopolies  of  existing  lines  of 
business  by  rendering  it  dangerous  to  launch  new  enter- 

J  too 

prises  of  a  similar  character.  However,  such  legislation 
has  had  the  effect  of  giving  additional  value  to  seasoned 
securities  that  have  been  issued  by  corporations  in  years 
gone  by,  and  which  have  passed  under  the  protecting 
shield  of  the  constitution. 

But,  gentlemen,  "you  and  I  are  practical  men,"  and 
we  are  more  concerned  about  the  future  than  interested 
in  the  past.  You  are  no  doubt  anxious  to  know  what  will 
be  the  outcome  of  this  curious  condition  of  timidity  and 
uncertainty.  If  we  should  judge  the  future  by  the  past 
we  might,  perhaps,  get  some  light  by  studying  the  his- 
tory of  the  Missouri  Compromise,  the  Fugitive  Slave 
Law,  the  Legal  Tender  Act,  the  Sherman  Act  for  the 
purchase  of  silver,  and  the  agitation  to  establish  gold  and 
silver  as  part  of  our  monetary  system  at  the  ratio  of  six- 
teen to  one.  We  would  learn  from  a  study  of  those  laws 
and  that  agitation  that  the  outcome  is  sure  to  be  sound, 
but  the  process  costly;  and  that  the  remark  sometimes 
attributed  to  Lincoln  is  still  true,  that  nothing  is  ever 
settled  until  it  is  settled  right.  I  do  not  believe  that  a 
crop  of  receiverships  and  a  visitation  of  soup  houses  will 
be  necessary,  as  it  has  been  in  the  past,  to  silence  the 
demagogues  and  to  teach  our  statesmen  wisdom  and 
courage  in  dealing  with  the  troublesome  and  delicate 
problems  that  beset  us  now.  But  I  do  believe  that  we 
must  touch  the  bottom  of  our  present  distress  before  we 
can  begin  to  rise ;  and  the  bottom  is  still  out  of  sight. 

As  an  illustration  of  the  way  in  which  important  eco- 
nomic subjects  are  sometimes  dealt  with,  I  will  call  at- 
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tention  to  a  recent  act  of  the  legislature  of  this  state, 
professing  to  regulate  public  utility  corporations.  The 
act,  in  large  part,  is  aimed  at  evils  that  are  no  longer 
practiced,  and  at  conditions  that  no  longer  exist.  Like 
the  ordnance  of  old  Wouter  von  Twiller,  it  frowns  defi- 
ance on  an  absent  enemy.  I  have  said  repeatedly — and  I 
repeat  it  now — that  there  is  not,  and  there  never  was  in 
this  state,  any  genuine  public  sentiment  in  favor  of  the 
enactment  of  such  a  law.  But  last  summer  and  fall  those 
who  were  casting  about  for  political  issues  seized  upon 
this  subject,  as  it  seemed  to  them  at  the  time  to  furnish 
the  only  material  that  promised  any  measure  of  politi- 
cal success.  The  act,  as  finally  passed,  is  made  up  of 
scraps  of  statutes  enacted  years  ago  by  legislative  bodies 
of  other  states,  some  of  which  have  been  declared  to  be 
unconstitutional  by  the  supreme  court  of  the  United 
States  and  by  the  supreme  court  of  this  state.  This  fact 
was  pointed  out  repeatedly  while  the  bill  was  pending. 
Other  parts  of  the  act  exhibit  a  remarkable  ignorance  of 
conditions  that  existed  and  with  which  the  public  were 
satisfied.  Gentlemen  representing  hundreds  of  millions 
invested  in  public  utility  enterprises  were  refused  a 
hearing  while  the  bill  was  taking  on  its  final  shape,  or 
what  they  said  was  utterly  disregarded.  The  result  is  a 
statute  that  has  already  vexed  and  exasperated  multi- 
tudes of  people,  and  that  will  exert  a  depressing  and 
injurious  influence  upon  the  state  until  its  crude  and 
unwise  features  shall  be  eliminated,  either  by  litigation 
or  legislation. 

Already  some  of  those  who  rushed  the  bill  through  the 
legislature  are  attempting,  with  almost  charming  adroit- 
ness, to  excuse  themselves  by  charging  the  corporations, 
against  which  the  bill  was  leveled,  with  responsibility  for 
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the  injurious  and  vicious  provisions  of  the  act,  although 
their  objections  and  protests  against  such  provisions 
were  either  unheard  or  disregarded;  and  even  some  of 
the  editors  of  the  state,  who  are  so  quick  generally  to 
pierce  through  falsehood  and  humbug,  seem  to  have 
been  temporarily  deceived  by  the  excuses  that  have  been 
put  forth  by  the  advocates  of  this  reckless  legislation. 

Those  who  think  that  the  legislative  power  of  a  mod- 
ern state  can  be  used  to  inflict  injury  on  the  wealthy 
only  do  not  look  or  cannot  see  beneath  the  surface  of  so- 
ciety. No  politician  has  ever  discovered  how  to  smite  the 
prosperity  of  a  state  without  injuring  most  severely  those 
who  are  least  able  to  stand  the  blow.  The  financial  insti- 
tutions over  which  you  preside  hold  in  trust  not  merely 
the  profits  of  the  wealthy  but  the  savings  of  the  poor, 
and  the  Knights  of  Labor  taught  us  a  generation  ago 
that  an  injury  to  one  is  the  concern  of  all. 

After  studying  intently  the  first  generation  of  our  re- 
public, De  Tocqueville  remarked  that  a  multitude  does 
not  see  clearly,  but  it  means  well,  and  by-and-by  the 
scales  fall  from  its  eyes ;  and  in  my  travels  through  what 
Bunyan  called  the  " wilderness  of  this  world,"  I  have 
learned  that  in  every  persistent  public  demand  there  is  a 
strain  of  permanent  justice.  It  is  the  office  of  the  states- 
man to  turn  such  an  aspiration  into  shape,  but  the  politi- 
cian often  seizes  upon  it  for  selfish  or  temporary  use, 
without  realizing  or  caring  for  its  scope  or  purpose.  For 
this  reason,  wise  movements  are  often  beset  with  disap- 
pointment. I  have  also  learned  that  those  who  are  sin- 
cerely interested  in  the  welfare  of  the  state  should  en- 
deavor to  separate  the  false  from  the  true,  the  wheat 
from  the  chaff,  wisdom  from  folly,  and  hold  fast  bravely 
to  that  wrhich  is  good.  By  these  means,  I  have  no  doubt 
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that  in  the  course  of  time,  the  problems  of  our  day  will 
be  successfully  solved,  although  the  mills  of  the  gods 
grind  slowly. 


LETTER  TO  SET II  LOW 

Newark,  New  Jersey 
November  15,  1911. 
Hon.  Seth  Low, 

Chairman,  The  National  Civic  Federation, 
No.  1  Madison  Avenue, 
New  York  City. 

My  dear  Sir  : 

I  PREFER  to  state  my  views  of  the  Sherman  Act, 
and  to  suggest  remedies  for  the  present  deplorable 
condition  of  the  law  relating  to  monopoly  and  restraint 
of  trade,  in  a  few  paragraphs  instead  of  answering  in  de- 
tail the  questions  which  have  been  propounded. 

The  gentlemen  who  drew  the  Sherman  Act  undoubt- 
edly intended  to  do  nothing  more  than  make  the  common 
law,  relating  to  monopoly  and  restraint  of  trade,  part  of 
the  statute  law  of  the  United  States.  This,  I  think,  is 
clearly  shown  by  a  statement  of  the  late  Senator  Hoar  in 
his  autobiography,  and  more  distinctly  by  a  legal  opin- 
ion that  he  gave  about  a  year  after  the  Sherman  Act  was 
passed  to  one  of  the  iron  corporations.  Senator  Hoar 
probably  had  more  to  do  with  the  choice  of  language 
used  in  the  Sherman  Act  than  any  other  member  of  the 
committee  that  prepared  it. 

The  language  of  the  act,  however,  was  not  happily 
chosen.  It  does  not  express  the  common  law,  but  lays 
down  harsh  and  rigid  rules  instead,  and  the  courts  for 
twenty  years  have  felt  constrained  to  administer  the 
language  of  the  law,  and  not  the  purpose  of  the  gentle- 
men who  framed  it  and  of  the  congress  that  passed  it. 
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I  think  the  first  paragraph  of  the  document  sent  to  me 
is  not  a  correct  statement  of  the  Sherman  Act  as  recently 
interpreted  in  the  Standard  Oil  and  Tobacco  cases.  The 
supreme  court,  as  I  understand  its  opinions,  did  not  de- 
cide that  a  combination  in  restraint  of  interstate  trade 
with  purpose  of  controlling  prices  and  stifling  competi- 
tion is  unlawful.  The  purpose  of  the  combination,  or  of 
those  who  organized  it,  in  my  judgment,  cut  but  a  small 
figure  in  the  court's  interpretation  of  the  Sherman  Act. 

There  is,  I  believe,  a  quite  general  misapprehension  of 
the  meaning  of  the  supreme  court  in  its  opinions  in  the 
Oil  and  Tobacco  cases.  As  I  understand  those  opinions, 
the  court  held  that  the  Sherman  Act  must  be  construed 
reasonably,  or  by  the  light  of  reason.  It  did  not  hold  that 
a  combination  engaged  in  interstate  trade  is  lawful  if  it 
is  reasonable.  The  court  attempted  to  turn  the  light  of 
reason  on  the  statute,  not  on  the  combination. 

I  am  in  favor  of  a  federal  statute  providing  for  incor- 
poration of  parties  engaged  in  interstate  commerce.  I 
think  the  capitalization  of  such  corporations  should  be 
controlled  by  federal  authority,  including  the  right  to 
hold  stock  in  other  corporations.  I  do  not  think  holding 
companies  should  be  prohibited,  but  their  holdings 
should  be  controlled  by  federal  authority  when  any  of 
the  controlled  companies  is  engaged  in  interstate  com- 
merce. I  realize  that  federal  incorporation  would  add 
largely  to  the  responsibility  of  the  federal  government, 
and  to  the  dangers  that  always  attend  the  possession  of 
power  at  Washington  over  business  and  capital,  but  I  do 
not  think  there  is  any  other  way  by  which  all  the  benefits 
of  doing  business  on  a  large  scale  can  be  obtained. 

Very  respectfully, 
Frank  Bergen. 


LEST  WE  FORGET* 

To  the  Editor  of  The  Sun— Sir: 

NOW  that  a  new  economic  era  seems  to  be  dawning 
in  the  carrying  trade,  it  might  be  well  to  record  the 
following  facts : 

The  transportation  systems  of  this  country,  by  land 
and  water,  are  the  most  wonderful  and  beneficent 
achievement  of  skill  and  enterprise  that  has  ever  been 
accomplished  in  the  world.  They  gave  easy  access  to  mil- 
lions of  acres  of  fertile  land,  and  made  it  possible  to  de- 
velop our  national  resources  at  a  rate  unequalled  in  any 
former  age.  They  created  the  wealth  which  is  indispen- 
sable in  our  day  to  the  salvation  of  popular  government. 

It  is  true  that  the  performance  of  this  splendid  work 
developed  a  few  reckless  characters,  whose  spectacular 
exploits  attracted  public  attention,  and  for  a  time  con- 
cealed the  immense  benefits  conferred  by  the  vast  ma- 
jority of  daring  and  honest  men.  But  that  only  proves 
that  in  our  country,  as  elsewhere  in  the  world,  tares  and 
wheat  must  grow  together. 

Until  the  passage  of  the  interstate  commerce  and 
Sherman  acts  transportation  facilities,  both  by  rail  and 
water,  were  provided  considerably  in  advance  of  the 
public  needs.  Companies  engaged  in  carrying  passengers 
and  freight  struggled  and  competed  strenuously  for 
business,  and  reduced  their  rates,  especially  for  freight, 
to  figures  that  seem  amazingly  low  when  compared  with 
the  value  of  the  service  and  with  the  charge  for  similar 
service  in  other  lands.  Embargoes  on  freight  were  not 

*  Letter  published  in  the  New  York  Sun  of  January  2,  1918. 
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heard  of  before  congress  and  the  state  legislatures  began 
to  hamstring  and  sandbag  the  railroads,  and  no  trans- 
portation company  begged  the  public,  as  the  Pennsyl- 
vania Railroad  Company  did  recently,  to  keep  off  their 
cars. 

This  fortunate  condition  prevailed  not  only  before  but 
for  several  years  after  the  passage  of  the  interstate  com- 
merce and  Sherman  acts,  and  until  the  unwise  and  dan- 
gerous character  of  those  laws  became  apparent.  Their 
destructive  character  was  developed  by  a  school  of  igno- 
rant and  perhaps  malignant  demagogues  and  short- 
sighted economists,  who  obtained  control  of  our  politics 
and  professed  to  believe  that  the  public  could  be  helped 
and  the  resources  of  the  country  developed  by  merging 
enterprise  and  crime  so  that  no  energetic  man  could  find 
out  whether  he  was  a  captain  of  industry  or  was  in  dan- 
ger of  the  penitentiary. 

An  effort  was  made  to  justify  this  wrecking  legislation 
by  an  absurd  non  sequitur  put  forth  by  the  supreme 
court  of  the  United  States  forty  years  ago,  to  the  effect 
that  private  property  employed  in  the  beneficent  work  of 
serving  the  public  "is  affected  with  a  public  interest," 
and  therefore  may  be  confiscated  in  whole  or  in  part  by 
legislators  when  artificially  excited.  The  owners  of  such 
property  were  told  by  the  court  that  their  only  remedy 
was  by  appeal  to  the  primary  malefactors,  and  the 
remedy  which  the  court  afterward  substituted  has  turned 
out  to  be  nearly  as  futile.  A  nation  that  takes  its  supreme 
law  from  yellow  journals  and  muck-raking  magazines 
has  fallen  a  prey  to  hastening  ills. 

The  original  interstate  commerce  commission  was  com- 
posed of  large  men  who  displayed  their  wisdom  by  doing 
little  or  nothing.  For  nine  years  the  commission  sup- 
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posed  that  it  had  power  to  prescribe  rates,  but  had  sense 
enough  not  to  exercise  it.  In  1895  the  supreme  court 
held  that  the  power  had  not  been  conferred.  This  gave 
Hepburn  his  opportunity  to  continue  the  destructive 
work,  while  the  leaders  of  our  political  parties  were  en- 
gaged in  competitive  frenzy  to  please  the  thoughtless.  In 
after  years  small  men  came  to  dominate  the  commission, 
and  then  the  holders  of  railroad  securities  began  to  real- 
ize that  no  combination  of  statistics,  no  array  of  facts,  no 
argument  however  sound,  no  warning  however  earnest 
and  emphatic,  could  make  the  commission  understand 
the  inevitable  consequences  of  their  reckless  action  and 
cowardly  inaction. 

In  nearly  every  state  similar  manikins  were  authorized 
by  similar  statutes  to  push  the  architects  of  our  national 
grandeur  from  their  stools  and  assume  control  of  vast 
and  important  interests  far  beyond  their  capacity  to  un- 
derstand or  manage.  The  debacle  now  so  obvious  was  in- 
evitable from  the  beginning.  It  was  simply  hastened  by 
the  war. 

Suppose  a  committee  of  employers  should  be  ap- 
pointed and  authorized  by  statute  to  fix  the  rates  of 
wages  and  the  hours  and  other  conditions  of  employ- 
ment in  important  lines  of  industry.  Would  Gompers 
and  his  followers  submit  for  a  moment?  Would  self- 
respecting  laborers  themselves  continue  to  work  on  such 
terms,  if  it  were  possible  to  avoid  it?  Nevertheless,  a 
school  of  economists,  with  confidence  in  their  ignorance, 
have  been  trying  to  compel  those  who  own  the  transpor- 
tation companies  to  carry  on  their  business  under  just 
those  conditions. 

The  result  of  that  policy,  now  painfully  apparent, 
demonstrates  again  that  neither  the  laws  of  nature  nor 
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the  fundamental  laws  of  trade  can  be  changed  by  acts  of 
congress  or  of  state  legislatures.  In  our  day,  as  in  all 
ages,  the  people  must  pay  by  suffering  for  the  folly  of 
their  rulers,  and  it  makes  no  difference  whether  the 
people  live  in  Mexico  or  Russia  or  in  the  United  States. 

It  has  been  said,  perhaps  too  broadly,  that  all  the  good 
advice  imparted  from  the  time  of  iEsop  to  Poor  Richard 
never  prevented  a  single  foolish  action.  Timely  warning 
of  the  present  calamity  was  given  again  and  again,  but 
the  shouts  of  demagogues  filled  the  ears  of  the  people, 
and  no  rational  step  to  prevent  it  was  permitted.  We 
must  be  taught  by  experience — sometimes  by  pain. 

An  occasional  reminder  of  the  facts  above  recited  may 
tend  to  postpone  another  dance  of  economic  follies  for  a 
few  decades. 

F.  B. 


THE  ROOT  OF  THE  BLUNDER* 

To  the  Editor  of  the  Evening  Post — Sir: 

IN  your  editorial  this  evening  on  Garfield's  blunder, 
the  origin  of  the  folly,  in  point  of  time,  was  said  to 
be  in  June  and  July  of  the  past  year.  [James  R.  Garfield 
was  appointed  coal  commissioner  during  the  World 
War.]  My  impression  is  that  the  real  origin  of  the  mis- 
chief may  be  found  in  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Mann  v.  Illinois,  94 
U.  S.,  rendered  more  than  forty  years  ago.  In  that  case 
the  court  held  that — "When  the  owner  of  property  de- 
votes it  to  a  use  in  which  the  public  has  an  interest,  he 
in  effect  grants  to  the  public  an  interest  in  such  use." 
From  this  cryptic  utterance  the  court  drew  the  conclu- 
sion that  such  property  may  be  confiscated,  in  whole  or 
in  part,  by  retroactive  legislation.  It  is  not  likely  that 
any  legislative  body  ever  attempted  to  do  so,  except 
when  somewhat  demented  by  the  eloquence  of  dema- 
gogues, but  several  statutes  for  that  purpose,  by  prescrib- 
ing rates  for  railroad  companies,  were  enacted  a  genera- 
tion ago  in  Texas  and  in  other  states,  where  the  distinc- 
tion between  meum  and  teum  had  never  been  taught.  The 
court  told  the  owners  of  the  property  caught  in  such  a 
plight  that  their  remedy  was  to  appeal  to  the  legislature 
for  relief,  or  withdraw  their  money  from  the  business — 
which  everyone  except  chronic  doctrinaires  knows  is  no 
remedy  at  all. 

It  is  true  the  supreme  court  held  in  later  cases  that 
rates  fixed  so  low  as  to  confiscate  property  are  prohibited 

*  Letter  published  in  the  New  York  Evening  Post.  January  19, 
1918. 
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by  the  fourteenth  amendment;  and  still  later,  as  their 
wisdom  grew,  the  court  held  that  rates  that  are  not  rea- 
sonable cannot  be  enforced.  The  meaning  of  the  word 
" reasonable"  in  its  reference  to  rates  has  come  to  vary 
according  to  the  intelligence,  integrity  and  courage  of 
utility  commissioners. 

Among  the  mysteries  of  the  coal  situation  there  is  one 
undisputed  fact — that  the  railroads  cannot  carry  coal 
from  the  mines  to  the  consumers  as  fast  as  they  need  it. 
Why  ?  Because  the  railroad  companies  have  not  extended 
their  facilities  for  carrying  coal  and  other  freight  as  fast 
as  the  necessities  of  the  people  grew.  Why  have  not  the 
railroad  companies  extended  their  facilities  in  recent 
years,  as  they  did  in  the  past,  so  as  to  keep  pace  with  the 
growth  of  the  country  and  the  needs  of  the  people  ?  The 
answer  is:  The  railroad  companies  have  been  throttled 
by  the  twin  imps  of  ignorant  regulation  and  oppressive 
taxation.  Their  revenue  is  prescribed  by  men  sitting  in 
Washington  and  in  more  than  forty  states  who  know 
little  or  nothing  of  the  railroad  business,  and  refuse  to  be 
taught  even  by  men  like  Rea,  Willard,  Elliott  and  the 
late  James  J.  Hill.  They  have  acted  for  a  score  of  years 
precisely  as  Garfield  acted  last  June  and  July  when  he 
spurned  the  advice  and  warning  given  to  him  by  men 
familiar  with  the  coal  trade — conduct  which  you  right- 
eously condemn. 

People  with  money  to  invest  have  been  slow  to  learn, 
but  at  last  they  have  learned  that  money  invested  in 
railroad  property  is  insecure — that  men  familiar  with 
the  railroad  business  have  no  control  over  the  income  of 
railroad  companies,  and  that  pleas  for  necessary  revenue 
made  to  those  having  power  over  rates  are  nearly  always 
in  vain.  Investors  at  first,  and  the  people  at  last,  have 
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come  to  realize  the  consequences  of  the  foolish  policy 
that  has  been  pursued  in  dealing  with  our  transporta- 
tion companies  in  recent  years. 

There  is  a  dash  of  grim  humor  in  this  wretched  busi- 
ness. Garfield's  conduct  for  the  past  six  months,  and  his 
recent  order  astounded  the  manufacturers  and  the  press. 
The  order  ignorantly  interfered  with  their  business  and 
touched  their  pocket  nerve ;  but  it  did  not  surprise  those 
who  are  familiar  with  the  proceedings  of  the  interstate 
commerce  commission  and  their  satellites  in  the  several 
states.  The  railroad  companies  have  been  crippled  and 
embarrassed  by  huge  volumes  of  such  orders.  If  the  ef- 
fect of  Garfield's  order  were  not  so  severe,  the  victims  of 
our  railroad  policy  would  be  glad  to  see  how  others  feel 
under  similar  treatment.  The  manufacturers,  their 
pockets  bulging  with  profits,  have  often  assisted  in  deny- 
ing fair  play  to  the  railroad  companies.  Thus  "the 
whirligig  of  time  brings  in  his  revenges. ' ' 

The  war  developed,  but  it  cannot  obscure,  an  issue  of 
the  utmost  importance  to  the  country,  which  must  now 
be  settled  promptly.  We  must  restore  freedom  to  enter- 
prise and  unshackle  our  captains  of  industry,  submitting 
to  incidental  and  evanescent  annoyances,  or  we  must  de- 
pend for  the  comforts  and  even  the  necessities  of  life  on 
such  learned  doctrinaires  as  Garfield  and  Lenine. 

F.  B. 

Further  discussion  of  this  subject  may  be  found  post,  page  227. 


A  GOOD  WORD  FOR  DIVES* 

Madam  President  and  Ladies: 

MANY  years  ago  while  assisting,  as  the  French  say, 
at  a  religious  service  here  in  Elizabeth,  I  heard  a 
Presbyterian  preacher  pray  for  a  national  bank.  This 
odd  supplication  was  all  the  more  remarkable  because  it 
was  offered  a  short  time  after  Weaver,  of  Iowa,  had 
made  a  campaign  for  the  presidency  on  the  greenback 
ticket  by  assailing  the  financial  institutions  of  the  coun- 
try with  all  the  resources  of  his  noisy  parts  of  speech.  I 
know  why  the  heart  of  the  disciple  went  out  toward  the 
small  temple  of  mammon  while  he  made  an  effort  to  cast 
his  words  upward,  but  will  let  it  be  tenable  in  silence  for 
fear  that  some  one  may  be  tempted  to  draw  an  unchari- 
table inference.  This  incident  occurred  to  me  some  time 
ago  while  casting  about  for  a  subject  that  I  might  use  to 
disturb  the  repose  of  your  souls  for  a  half  hour  or  so 
and  led  me  to  endeavor  to  say  a  good  word  for  Dives, 
now  that  he  is  on  the  run,  pelted  with  the  epithets  of  the 
ungodly,  and  not  accompanied,  so  I  fear,  by  the  benedic- 
tions of  the  pure  in  heart. 

I  was  confirmed  in  this  purpose  by  reading  recently  in 
the  public  prints  that  the  money  changers,  as  Bryan 
used  to  call  our  captains  of  industry,  and  multi-million- 
aires gave  to  charity  and  to  other  benevolent  objects  in 
this  country  during  the  year  1928  more  than  $2,233,000,- 
000,  and  but  a  short  time  ago  a  wealthy  widow  of  New 
York    bequeathed    to    the    Metropolitan    museum    rare 

*  Address  delivered  before  the  Daughters  of  the  American  Revo- 
lution, at  Carteret  Arms,  Elizabeth,  New  Jersey.  January  21,  1929. 
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works  of  art  worth  many  millions,  for  which  she  can 
never  hear  any  expression  of  human  gratitude.  In  view 
of  these  facta  it  seems  to  me  that  it  is  but  a  matter  of 
common  politeness  for  us,  who  enjoy  these  many  bene- 
factions, to  worship  now  and  then  for  a  short  time  in  the 
temple  of  mammon. 

Nothing  has  done  more  to  keep  this  poor  old  world  go- 
ing than  interruption  of  complacency.  The  ocean  is  al- 
ways pure  because  never  still,  and  so  I  think  it  would  be 
a  good  plan  for  someone  in  every  community,  who  is  no 
more  in  fortune 's  power,  to  rub  the  bristles  of  his  neigh- 
bors the  wrong  wray  now  and  then,  in  the  hope  of  turning 
their  thoughts  into  unaccustomed  channels,  lest,  as  Emer- 
son remarks,  somewhat  rudely,  we  may  all  come  to  wear 
one  cut  of  face  and  figure,  and  assume  by  degrees  the 
gentlest  asinine  expression.  In  time  the  disturber  of  the 
peace,  if  he  be  virtuous  and  espouse  his  cause  wisely,  will 
receive  his  reward.  He  may  be  stoned  in  this  life,  and  get 
a  monument  of  granite  thereafter.  Our  people  are  slow 
to  anger  and  plenteous  in  mercy,  and  sometimes  in  our 
forgiving  generosity  we  erect  a  monument  and  inscribe 
it  with  eulogy  when  a  curse  would  be  more  appropriate. 
Many  of  our  kind-hearted  citizens,  whose  senses  are 
steeped  in  forgetfulness  or  ignorance,  are  busy  even  now 
perpetuating  in  marble  and  bronze  the  memory  of  two  or 
three  men  who  did  more  to  arrest  the  material  develop- 
ment of  our  country  and  pervert  its  genuine  ideals  than 
any  one  else  since  Douglas  forced  the  repeal  of  the  Mis- 
souri compromise  and  so  precipitated  the  Civil  War.  In- 
deed, the  squat  figure  of  Douglas  himself  stands  in  Chi- 
cago on  the  top  of  one  of  the  tallest  and  costliest  monu- 
ments in  the  country. 

It  is  interesting  in  our  day  to  recall  the  course  of 
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Bryan's  fame.  When  he  began  to  preach  his  creed  a 
third  of  a  century  ago  he  was  regarded  as  a  public 
enemy  by  the  so-called  conservative  element  of  our  popu- 
lation ;  but  he  lived  to  see  nearly  all  the  schemes  he  initi- 
ated or  advocated  in  the  'nineties  adopted,  and  some  of 
them  embedded  in  the  constitution  of  the  country,  such 
as  the  income  tax  without  apportionment  among  the 
states ;  election  of  United  States  senators  by  the  people ; 
prohibition  by  federal  law;  and  woman's  suffrage.  Be- 
sides, we  came  near  having  government  ownership  of  the 
railroads,  and  are  not  yet  entirely  out  of  danger  that  our 
country  will  be  tied  by  so-called  treaties  of  peace  to  the 
dying  nations  of  the  old  world.  Yet  Bryan,  three  times 
defeated  when  he  ran  for  the  presidency,  continued  to 
lose  caste,  while  his  ideas,  one  after  another,  have  been 
adopted.  In  this  respect  his  career  is  unusual  if  not 
unique  among  agitators.  If  history  should  continue  its 
bad  habit  of  repeating  itself  Bryan's  name  may  be  in- 
scribed conspicuously  in  the  Hall  of  Fame  before  the 
close  of  the  century.  But  this  is  aside  the  purpose  of  my 
remarks. 

In  the  course  of  this  discourse  I  shall  use  the  word 
dives  for  the  proper  name  of  the  rich  man  who  was  con- 
trasted with  Lazarus ;  in  other  places  as  a  common  noun 
to  indicate  the  wealthy,  and  again  to  refer  to  a  member 
of  the  wealthy  class,  but  the  context  no  doubt  will  avoid 
uncertainty. 

I  am  not  concerned  at  present  with  the  parable  of 
Dives  and  Lazarus,  except  as  it  sets  before  us  a  specimen 
of  each  of  the  species  of  the  human  race  that  have  been 
contending  with  each  other  over  property  since  the  time 
of  Abraham,  and  are  still  engaged  in  what  Seward  called 
an  irrepressible  conflict  between  opposing  and  enduring 
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forces.  It  may  be  said,  however,  in  passing,  that  the  in- 
cidents from  which  the  lesson  of  the  parable  is  drawn 
have  not  been  viewed  in  the  same  light  by  all  those  who 
are  skilled  in  the  science  of  divinity.  The  relation  of 
their  controversy  to  my  subject  is  the  only  excuse  I  have 
for  discoursing  upon  it. 

At  the  beginning  of  his  essay  on  "Compensation" 
Emerson  relates  that  on  a  Sabbath  while  he  was  attend- 
ing church,  the  preacher,  a  man  esteemed  for  his  ortho- 
doxy, unfolded,  in  the  ordinary  manner,  the  doctrine  of 
the  last  judgment,  and  in  the  course  of  his  remarks  de- 
clared that  the  law  of  compensation  called  for  punish- 
ment of  the  wicked  in  the  world  to  come,  and  happiness 
for  the  good.  He  assumed  that  justice  is  not  executed 
in  this  world;  that  the  wicked  are  successful,  that  the 
good  are  miserable,  and  therefore  from  reason  and  from 
Scripture,  urged  that  compensation  should  be  made  in 
the  next  life.  No  offence,  Emerson  goes  on  to  say,  ap- 
peared to  be  taken  by  the  congregation  at  this  doctrine, 
as  far  as  he  could  observe. 

After  the  customary  benediction  the  people  separated 
without  remark  on  the  sermon.  And  then  he  inquires : 

What  was  the  import  of  this  teaching?  What  did  the  preacher 
mean  by  saying  that  the  good  are  miserable  in  the  present  life? 
Was  it  that  houses  and  lands,  offices,  wine,  horses,  dress,  lux- 
ury, are  had  by  unprincipled  men,  whilst  the  saints  are  poor 
and  despised;  and  that  a  compensation  is  to  be  made  to  these 
last  hereafter,  by  giving  them  the  like  gratification  another 
day — bank-stock  and  doubloons,  venison  and  champagne?  This 
must  be  the  compensation  intended;  for  what  else? 

The  fallacy  of  the  preacher,  Emerson  tells  us,  "lay  in  the 
immense  concession  that  the  bad  are  successful ;  that  jus- 
tice is  not  done  now."  The  same  immense  concession 
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seems  to  have  been  made  in  the  parable  of  Dives;  but  I 
think  it  can  be  distinguished. 

It  would  be  very  Emersonian  to  differ  with  Emerson. 
He  had  an  artificial  cast  in  his  mind  that  led  him  some- 
times to  make  curious  remarks  and  take  strange  posi- 
tions. In  fact  there  was  a  strong  trace  of  the  prig  about 
him,  although  at  times,  as  Carlyle  said,  he  brought  news 
from  the  empyrean.  "He  seemed  a  winged  Franklin, 
sweetly  wise,  born  to  unlock  the  secret  of  the  skies,"  is 
the  charming  way  that  Dr.  Holmes  expresses  the  same 
opinion. 

One  can  easily  imagine  Emerson  lifting  his  eyebrows 
gently  and  simulating  surprise  because  the  observation 
of  the  preacher  did  not  excite  the  special  wonder  of  the 
dullards  in  the  congregation.  I  once  heard  the  late  Tal- 
bot W.  Chambers,  an  eminent  minister  in  the  Dutch  Re- 
formed church,  make  exactly  the  same  remark  that  Em- 
erson called  in  question,  and  the  congregation  gave  no 
sign  of  astonishment  or  dissent.  And  Dr.  Brown,  dean 
until  recently  of  the  divinity  school  at  Yale,  expressed 
the  same  opinion  in  a  recent  discourse  delivered  at  Har- 
vard, where  critics  abound,  and  no  disturbance  ensued. 

Upon  the  authority  of  the  parable  and  of  the  two 
preachers,  reinforced  by  the  dean,  it  would  appear  to  be 
reasonable  to  reach  the  conclusion  that  in  this  instance 
Emerson  fell  into  an  error,  or  else  wilfully  made  a  mis- 
statement of  his  real  opinion,  as  I  think  he  did  sometimes 
to  give  an  air  of  mystery  to  his  sayings.  If  he  was  right, 
Dives  was  punished  twice  for  the  same  offence,  and  Laza- 
rus was  twice  rewarded  for  some  occult  virtue  imparted 
to  his  character  perhaps  by  poverty  or  disease.  How- 
ever, it  may  be  said  in  partial  support  of  Emerson's  dic- 
tum that,  if  the  pursuit  of  happiness  is  the  whole  duty  of 
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man,  as  Stevenson  tried  to  teach  us,  no  doubt  Rip  Van 
Winkle  was  more  successful  in  the  chase  than  Jay  Gould 
or  Russell  Sage. 

The  authors  of  the  New  Testament,  as  I  understand 
them,  concurring  with  moralists  before  and  since,  evi- 
dently believed  that  the  poor  man,  per  se,  as  the  lawyers 
say,  is  a  more  desirable  citizen  than  the  rich  man;  that 
there  is  at  least  a  trace  of  virtue  in  poverty  itself;  that 
money,  while  it  brings  consolation  and  other  good  things 
of  this  life,  nevertheless  is  apt  to  generate  wickedness 
in  those  who  possess  it ;  so  that  the  presumption  is  that  a 
rich  man  is  a  bad  man.  The  truth  probably  is  that  both 
poverty  and  riches  are  temptations  to  sin,  which  some 
can  resist  and  others  cannot.  Poverty  sometimes  insti- 
gates larceny,  and  the  pursuit  of  riches  leads  to  sharp 
practice  and  fraud.  Illustrations  will  readily  occur  upon 
reflection ;  but  would  they  prove  anything  except  that  it 
is  unwise  to  pass  judgment  on  the  character  of  multi- 
tudes, whether  rich  or  poor,  by  the  conduct  or  career  of  a 
few  notorious  individuals  ? 

All  that  the  parable  tells  us  about  Dives,  while  he  lived 
on  earth,  is  that  his  raiment  was  costly,  as  Polonius  ad- 
vised; that  he  was  fond  of  good  living — "venison  and 
champagne ' ' — and  indifferent  to  the  condition  of  the  beg- 
gars at  his  gate.  All  we  are  told  about  Lazarus,  while  in 
this  world,  is  that  he  was  poor  and  saturated  with  disease. 
It  is  impossible  to  form  a  satisfactory  judgment  of  these 
two  individuals,  or  to  estimate  their  personal  responsi- 
bility for  their  condition  in  life  from  such  meager  infor- 
mation, and  this  perhaps  accounts  for  the  discordant 
views  of  the  meaning  of  the  parable  to  which  I  have  re- 
ferred. Still  the  lesson  intended  to  be  taught  is  plain 
enough,  and  we  should  not  haggle  over  verbiage.  The 
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Dives  for  whom  I  wish  to  say  a  good  word  has  a  more  ex- 
tended and  complete  biography.  He  is  often  proud,  re- 
vengeful, and  ambitious,  as  Hamlet  was;  but  it  should 
also  be  said  that  he,  too,  is  indifferent  honest,  industri- 
ous, intelligent  and  energetic.  Sometimes  he  becomes 
benevolent,  prompted  it  may  be  either  by  the  prickings 
of  conscience,  or  a  desire  to  purchase  fame.  The  elements 
of  character  are  so  strangely  mingled  in  all  men  that  it 
is  impossible  to  express  the  mental  or  moral  condition  of 
any  one  by  a  mathematical  percentage,  unless  he  hap- 
pens to  be  utterly  vile.  The  Dives  I  have  in  mind  is  per- 
haps best  described  as  a  captain  of  industry,  like  Com- 
modore Vanderbilt,  Andrew  Carnegie,  or  Henry  Ford, 
and  the  question  is,  would  the  world  be  better  off  if  such 
men  and  their  fellows  of  the  baser  sort,  like  Fisk,  Gould, 
and  Gates,  had  been  imprisoned  with  Dives  in  a  place  of 
torment  as  soon  as  they  began  to  exhibit  their  strenuous 
and  greedy  traits. 

In  considering  this  subject  it  is  but  fair  to  bear  in 
mind  that  nature  in  her  labors  to  improve  the  world  does 
not  employ  the  saints  alone.  Providence  is  in  favor  of  the 
open  shop.  A  generation  ago  the  poet  of  the  Sierras  no- 
ticed this  fact  in  a  verse  on  Byron : 

In  men  whom  men  condemn  as  ill 
I  find  so  much  of  goodness  still, 
In  men  whom  men  pronounce  divine 
I  find  so  much  of  sin  and  blot 
I  do  not  dare  to  draw  a  line 
Between  the  two,  when  God  has  not. 

Some  notion  of  this  kind  may  have  been  in  the  mind  of 
Emerson  when  he  declared  that  "by  knaves  as  by  mar- 
tyrs the  just  cause  is  carried  forward."  It  seems  to  me 
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to  be  better  to  judge  men  by  their  works  if  we  presume 
to  judge  them  at  all,  and  not  to  employ  the  crude  science 
of  psychology  in  a  futile  effort  to  solve  an  inscrutable 

mystery — the  proportion  of  the  influence  of  good  to  the 
influence  of  evil  in  the  same  mind.  For  this  reason  I  will 
remind  you  of  a  few  familiar  and  overt  instances  in 
which  the  tribe  of  Dives  has  rendered  services  of  much 
value  to  the  human  race.  By  their  works  ye  shall  know 
them. 

During  the  past  decade  a  discussion,  if  not  a  contro- 
versy, has  been  started  occasionally  as  to  the  identity  of 
the  power  that  brought  about  the  debacle  of  the  gigantic 
military  machine  in  central  Europe,  and  the  ensuing 
armistice.  No  doubt  Jellicoe  thinks  that  the  British  navy 
was  indispensable;  Marshall  Haig  has  stated  with  some 
warmth  that  the  collapse  of  Ludendorff's  army  was 
brought  about  by  the  British  infantry  fighting  like  bull- 
dogs with  their  backs  to  the  wall ;  the  French,  while  not 
inclined  to  be  so  boastful,  believe  that  the  valor  of  the 
French  infantry,  which  could  not  be  conquered  except 
by  annihilation,  and  the  defence  of  Verdun  (perhaps  the 
most  wonderful  exhibition  of  military  tenacity  since  the 
siege  of  Antwerp),  won  the  war. 

The  Italians,  whose  conduct  on  their  entry  into  the 
wrar  does  not  redound  to  the  honor  of  Italy,  might  insist, 
plausibly  at  least,  that  they  did  much  to  win  the  war  in 
the  most  difficult  terrain  for  military  operations  in  the 
entire  territory  where  the  war  was  waged,  and  kept 
enough  Austrian  and  German  troops  occupied  in  the 
mountains  to  make  it  impossible  for  the  central  powTers, 
with  their  available  forces,  to  break  through  the  western 
front,  capture  the  channel  ports  and  win  the  war.  The 
Russians  have  contended  that  the  victories  of  Hinden- 
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berg  on  the  eastern  front  were  so  costly  as  to  render 
Germany's  success  in  the  west  impossible.  We  Ameri- 
cans, with  a  congenital  fondness  for  boasting,  insist  that 
our  troops  arrived  at  the  battle  front  when  the  Allies 
were  sinking  in  despair  and  turned  the  tide  toward  vic- 
tory. 

It  is  unnecessary  to  pass  judgment  on  any  of  these 
conflicting  claims;  but  there  is  one  power,  that,  in  my 
opinion,  was  indispensable  to  the  victory,  and  it  has  sel- 
dom been  mentioned — I  refer  to  the  wealth  that  was 
created  in  this  country  since  the  middle  of  the  last  cen- 
tury by  the  fraternity  of  Dives.  Without  it  William  II. 
probably  would  have  been  the  second  William  the  Con- 
queror, and  have  dictated  terms  of  peace  at  Windsor 
Castle  or  in  Westminster  Hall.  And  yet  those  who  cre- 
ated the  wealth  that  saved  our  civilization  have  been 
segregated,  outlawed  and  plundered  unmercifully  by  the 
tax-gatherer  for  no  reason  except  that  they  were  caught 
with  money  in  their  purse,  and  when  smitten  on  one 
cheek  with  a  sheaf  of  tax  bills,  they  turned  the  other  to 
the  Red  Cross  and  the  Salvation  Army  and  poured  out 
hundreds  of  millions  voluntarily,  in  addition  to  the  bil- 
lions they  paid  in  taxes.  I  am  not  concerned  with  mo- 
tives, but  simply  with  facts,  and  these  facts  are  unde- 
niable. 

Let  me  call  attention  to  another  instance  that  stands  to 
the  credit  of  Dives.  Perhaps  we  should  agree  that  the 
most  beneficent  achievement  since  the  dawn  of  civiliza- 
tion is  the  American  system  of  steam  railroads.  It  may 
be  admitted  that  they  were  projected  and  the  work  car- 
ried out,  for  the  most  part,  by  adventurers,  speculators 
and  gamblers,  but  we  have  appropriated  the  result  and 
enjoy   the    fruits   of   their    adventures.    The    railroads 
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opened  a  fertile  continent  for  occupation  by  the  plain 
people,  and  made  possible  our  wonderful  career  of  ma- 
terial development.  They  reduced  poverty  to  a  minimum 
and  enabled  tens  of  millions  of  people  to  obtain  the  good 
things  of  this  life  by  doing  little  more  than  tickle  the 
ground  with  a  hoe. 

Among  the  wealthy  benefactors  who  flourished  in  our 
country  in  former  generations,  one  can  quickly  recall 
Washington,  Franklin,  Girard,  Smithson  and  Peabody, 
and  two  or  three  of  them  would  have  had  difficulty  in 
entering  Paradise  through  the  eye  of  the  needle,  even  if 
their  pockets  had  not  been  bulging  with  the  spoils  of  in- 
dustry and  speculation.  In  recent  years  the  gold  of 
Rogers,  Altman,  Sage,  Morgan,  Carnegie,  Frick,  Rocke- 
feller and  thousands  of  others,  has  been  transmuted 
into  public  blessings.  Such  men,  although  some  of  them 
were  versatile  enough  to  play  the  role  of  pirate  and  phi- 
lanthropist on  the  same  stage,  made  possible  the  build- 
ing, maintenance  and  support  of  cathedrals  and 
churches,  colleges  and  schools,  galleries  and  museums, 
libraries  and  parks,  asylums,  hospitals,  and  institutes  for 
medical  research,  for  the  comfort,  instruction,  pleasure 
and  healing  0f  the  masses. 

So  common,  indeed,  have  these  benefactions  of  Dives 
become  that  the  press  scarcely  mentioned  the  fact  that 
the  most  splendid  building  in  the  world  dedicated  to 
education  was  recently  completed  at  New  Haven — a  gift 
of  the  Harkness  family  to  Yale.  Nevertheless  it  is  a  fact 
that  the  rottenest  kind  of  political  economy  is  taught  in 
colleges,  as  if  professors  of  that  pseudo-science  found 
pleasure  in  biting  the  hand  that  feeds  and  shelters  them. 
But  this  seeming  ingratitude  may  be  due  to  the  fact  that 
there  is  no  such  thing  as  a  science  of  political  economy. 
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Those  who  think  there  is  have  deceived  themselves,  and 
in  their  simplicity  are  proceeding  to  mislead  others. 

There  is  another  aspect  of  this  matter  that  I  hesitate 
to  display,  because  it  will  take  me,  to  some  extent,  into  a 
region  where  laymen  at  least  should  fear  to  tread.  I  have 
long  entertained  the  opinion  that  the  doctrine  of  evolu- 
tion and  the  Christian  tradition,  as  set  forth  in  the  New 
Testament,  are  in  closer  and  more  harmonious  relation 
than  those  who  take  an  antagonistic  attitude  toward  one 
or  the  other  are  apt  to  suppose.  The  disciples  of  Spen- 
cer and  Darwin  and  the  truculent  Huxley  tell  us  that 
the  fittest  survive — meaning,  perhaps,  those  who  are  en- 
dowed with  strength  and  wisdom.  The  Christian  teacher 
often  reminds  us  of  the  promise  that  the  meek  shall  in- 
herit the  earth. 

The  Christian  and  the  scientist  agree  that  some,  per- 
haps many,  of  each  generation  are  headed  toward  de- 
struction, and  each  strives,  in  his  owtl  way,  to  rescue  as 
many  as  possible.  One  ministers  to  the  body,  and  the 
other  to  the  soul.  By  and  by  they  may  produce  the  chef 
d'oeuvre  of  creation — a  sane  soul  in  a  sane  body.  What  is 
meant  by  the  earth  which  the  meek  shall  inherit  ?  Can  it 
mean  anything  else  than  the  good  things  that  Dives  en- 
joyed? And  how  can  the  meek  obtain  the  good  things? 
Surely  not  by  their  own  exertions ;  because  they  are  not 
aggressive,  and  not  always  industrious.  Most  of  the  good 
things  are  extracted  from  the  raw  material  of  the  globe 
by  energetic  and  aggressive  men,  men  of  rough  pist'ling 
ways,  who  have  put  aside  meekness  or  never  possessed  it, 
like  the  straw  Dives  I  have  set  up  to  consider.  How  do 
the  good  things  which  rough  men  accumulate  pass  to  the 
multitude,  which  includes  the  meek  ?  Part  of  it  passes  by 
means  of  the  egotism  or  quickened  conscience  or  benevo- 
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lence  of  rich  men  themselves,  some  of  whom  I  have  men- 
tioned; some  slips  through  the  hands  of  their  weak  or 
dissolute  descendants.  A  part  of  the  rest  passes  by  means 
of  communistic  tax  laws;  and  by  the  withdrawal  of  the 
protection  of  law  from  the  possessions  of  Dives.  In  our 
day  the  inheritance  is  hastened  by  the  subtle  operation 
of  the  police  power,  which  has  weakened,  and  threatens 
to  destroy,  the  property  guards  of  our  constitutional  ju- 
risprudence, so  that  the  fundamental  law  of  the  land  has 
come  to  fall  within  Bismarck's  definition,  namely,  that 
which  for  the  time  being  is  commonly  regarded  as  con- 
venient. And  so,  in  the  course  of  time  and  by  the  proc- 
esses of  nature,  the  wealthy  become  the  servants,  perhaps 
the  saviours  of  the  poor  and  meek. 

In  that  way  the  promise  is  fulfilled  and  the  law  of 
compensation  is  executed  in  this  world,  at  least  in  a  gen- 
eral way,  as  compensation  was  understood  by  the 
preacher  who  disturbed  the  serenity  of  Emerson,  if  Em- 
erson understood  him  correctly,  although  many  indi- 
viduals fall  by  the  wayside  and  fail  to  get  their  share. 
Nature  seems  quite  willing,  in  ways  that  appear  cruel  to 
us,  to  sacrifice  individuals  in  order  to  help  or  to  preserve 
the  race.  Doubtless,  Renan  observed,  the  earth  labors  at 
some  profound  work,  and  it  seems  to  me  that  Dives  with 
all  his  faults  is  more  helpful  than  Lazarus. 

I  am  not  willing  to  leave  this  subject  without  saying 
that  it  would  be  unjust  to  pass  judgment  on  the  quality 
of  human  nature  after  considering  only  the  characters  of 
Dives  and  of  Lazarus,  as  they  are  dimly  bodied  forth  in 
the  familiar  parable.  Between  the  glutton  in  purple  and 
the  beggar  in  rags  there  is  a  multitude  of  plain  people, 
as  Lincoln  called  them,  and  among  them  may  be  found 
admirable  individuals  who  give  us  a  hopeful  view  of  the 
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possibilities  of  our  fallen  race.  I  could  mention  the 
names  of  more  than  a  hundred.  This  quiet  multitude 
often  falls  a  prey  to  the  cormorant  and  the  commune.  Its 
composite  mentality  is  a  sluggish  force  and  weak  on  its 
sentimental  side.  As  de  Tocqueville  observed,  the  people 
mean  well,  but  cannot  see  clearly.  And  this  defect  of  vi- 
sion, probably,  is  the  reason  why  they  often  fail  to  detect 
a  graceless  demagogue,  seasoned  with  a  gracious  voice, 
until  after  he  has  done  much  mischief,  and  fail  to  appre- 
ciate the  faithful  services  of  a  statesman  while  he  re- 
mains on  earth.  Besides,  this  multitude  of  plain  people 
crawling  between  heaven  and  earth,  seems  to  contain 
within  itself  the  seeds  of  suicide.  It  does  not  realize  that 
its  enemies  are  of  its  own  household,  nor  make  its  ene- 
mies its  footstool,  but  nourishes  them  in  its  bosom. 

I  will  give  an  illustration.  During  the  past  fifty  years, 
and  since  the  heart  of  man  outgrew  his  brain,  the  trend 
of  legislation  and  the  administration  of  the  criminal  law 
have  favored,  if  not  multiplied,  the  worst  elements  of  so- 
ciety. We  have  been  taught  that  criminals  should  be  pitied 
and  not  punished.  It  is  true  a  few  miscreants  are  still  called 
by  indictment,  but  fewer  still  are  chosen  for  the  gibbet  or 
the  penitentiary.  In  their  ignorant  kindness  the  plain 
people  prefer  to  send  these  malignant  parasites  to  board- 
ing houses,  which  we  call  homes  or  reformatories  sup- 
ported by  taxation  or  charity,  or  what  is  deemed  better 
still,  to  turn  them  loose  on  a  culprit 's  parole. 

Society  is  prone  to  cultivate  weeds  in  gardens  where 
flowers  are  struggling  to  blossom,  and  to  scatter  its  ferti- 
lizers on  tares  and  wheat  alike  in  the  childish  hope  that 
some  time  in  the  future  men  may  gather  grapes  of  thorns 
or  figs  of  thistles — a  hope  declared  to  be  futile  by  the 
highest  authority,  and  so  reported  by  St.  Matthew  and 
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St.  Luke,  with  unimportant  variation  of  language.  In 
some  respects  this  is  a  creditable  delusion,  but  it  is  the 
fruitful  mother  of  misery.  Would  it  not  be  wiser  for  the 
state  to  say  sternly  to  its  enemies,  just  what  Jesus  said 
to  the  sinners  gathered  about  Him  on  the  plain,  ' '  Depart 
from  me,  ye  that  work  iniquity?" 

In  the  olden  time,  so  says  tradition,  our  race  was 
nearly  annihilated  by  a  deluge  of  water.  In  our  day  we 
barely  escaped  shipwreck  in  a  deluge  of  blood.  Some 
time,  perhaps — I  have  heard  that  wise  men  often  say 
perhaps — we  shall  learn  the  obvious  and  profoundly  im- 
portant lesson  contained  in  the  parable  of  the  barren  fig 
tree ;  but  whether  we  shall  learn  the  lesson  before  pass- 
ing through  the  scourge  of  another  deluge  or  two  I  am 
unable  to  say.  Happily,  there  are  a  few  reasons  to  think 
that  we  shall.  Slowly  a  more  intelligent  philanthropy  is 
beginning  to  dawn,  as  yet  but  faintly. 

Our  legislature  tried  some  years  ago  to  sterilize  those 
who  would  beget  monsters,  but  alas !  there  was  no  police 
power  stirring  on  the  day  when  the  law  was  taken  up  in 
the  courts  for  judgment  and  so  it  failed.  Nevertheless  we 
have  actually  deported  a  few  of  the  sons  of  Satan,  and  at 
least  one  of  his  daughters.  In  the  course  of  time  let  us 
hope  that  society  will  learn  how  to  get  rid  in  a  summary 
manner  of  its  worthless  and  incorrigible  members, 
whether  clothed  in  purple  and  fine  linen  or  in  prison 
stripes  or  in  rags,  instead  of  laying  them  gently  in  the 
melting  pot  to  taint  and  degrade  the  whole  mass  of  hu- 
manity with  the  leaven  of  unrighteousness  and  disease. 
If  this  be  not  done  the  plain  people,  as  far  as  I  can  see, 
must  continue  to  stagger  on  from  one  calamity  to  an- 
other until  the  prophecy  of  Prospero  shall  be  fulfilled. 
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Mr.  Chairman: 

IN  recent  years  I  have  not  been  very  talkative  in  pub- 
lic, at  least  on  matters  of  public  policy,  not,  let  me 
say,  because  of  waning  interest  in  the  course  of  human 
events,  but  because  I  belong  to  the  school  of  reformers 
who  flourished  in  the  latter  part  of  the  nineteenth  cen- 
tury before  artificial  public  excitement  came  to  be  re- 
garded as  a  means  of  grace. 

Looking  backward  over  the  incidents  in  which  I  have 
had  the  pleasure  of  cooperating  with  others  to  promote 
public  interests,  nothing  gives  me  more  satisfaction  than 
what  I  have  been  able  to  do  within  the  past  five  years  in 
aid  of  the  tedious  and  vexatious  work — still  far  from  fin- 
ished— of  reorganizing  a  group  of  utility  corporations 
and  changing  them  from  the  experimental  and  specula- 
tive stages  of  their  development  into  permanent  and 
effective  means  of  public  service.  I  am  one  of  those  who 
believe  that  the  good  will  of  the  public  is  a  valuable  as- 
set for  a  corporation;  that  the  public  after  all  gets  the 
better  of  the  bargains  commonly  made  by  utility  cor- 
porations and  municipalities,  and  for  that  reason  I  look 
upon  the  hostile  sentiment  in  which  the  companies  have 
been  compelled  to  work  as  a  twofold  injury — injurious 
to  the  public  by  retarding  the  work,  and  injurious  to  the 
companies  for  the  same  reason.  Whoever,  therefore,  seeks 
to  create  or  aggravate  thoughtless  hostility  for  any  rea- 

*  Before  the  Committee  of  the  New  Jersey  Senate  on  municipal 
corporations,  against  Senate  Bills  Xos.  17,  31  and  35  to  create  a 
Public  Utility  Commission.  March  2,  1908. 
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son  cannot  be  regarded  as  a  discreet  friend  of  the  people, 
even  if  he  is  acting  in  good  faith. 

Before  commenting  on  the  bills  before  us  it  may  be 
helpful  to  recall  one  or  two  facts  often  overlooked  in  dis- 
cussing the  imperfections  of  our  corporations.  During 
the  past  thirty  years  the  legislature  of  this  state  has  en- 
acted a  series  of  statutes  designed  deliberately  to  give 
greater  freedom  to  corporations  than  was  enjoyed  in 
former  years ;  to  invite  capital  to  make  its  domicile  here, 
offering  security  to  enterprise  and  investment,  and  to 
render  it  forever  unnecessary  to  resort  to  direct  taxation 
to  support  the  government  of  the  state.  Neither  political 
party  is  entitled  to  a  monopoly  of  the  credit  or  to  the 
odium  of  this  legislation.  It  was  enacted  in  compliance 
with  a  policy  written  in  the  constitution  by  the  people 
themselves  in  mandatory  language  in  the  autumn  of 
1875. 

Among  the  amendments  of  the  constitution  adopted 
in  that  year  is  this :  ' '  The  legislature  shall  pass  no  spe- 
cial act  conferring  corporate  powers ;  but  they  shall  pass 
general  laws  under  which  corporations  may  be  organized 
and  corporate  powers  of  every  nature  obtained,"  sub- 
ject, of  course,  to  alteration,  amendment  and  repeal. 
Since  that  amendment  was  adopted,  the  growth  of  the 
state  in  population  and  in  commerce  and  industry  has 
been  amazing.  Governor  Stokes  in  his  last  message  to  the 
legislature  gave  some  of  the  figures,  and  they  clearly 
show  that,  if  it  is  one  of  the  legitimate  objects  of  states- 
manship to  obtain  for  the  people  plenty  of  the  so-called 
good  things  of  this  life,  the  policy  I  have  referred  to  was 
certainly  an  immense  success.  Let  me  read  a  passage  or 
two  from  the  swan  song  of  the  retiring  governor.  I  like 
to  read  his  pure  and  lucid  English.  He  says : 
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From  1870  to  1906  the  population  of  our  state  has  grown 
from  907,000  to  nearly  2,250,000.  During  the  same  period  the 
capital  invested  in  manufacturing  interests  has  increased  from 
$80,000,000  to  $715,000,000 ;  the  number  of  wage  earners  from 
76,000  to  267,000 ;  the  amount  paid  in  wages  [every  year]  from 
$33,000,000  to  $129,000,000;  the  value  of  the  annual  product 
of  manufactured  goods  from  $170,000,000  to  $775,000,000. 

In  1870,  58,000  horse-power  furnished  by  2,000  steam  en- 
gines and  other  motors  turned  the  wheels  of  industry,  while 
today  9,000  steam  engines  and  motors  are  employed,  with  an 
aggregate  of  460,000  horse-power. 

I  do  not  say  that  this  amendment  to  the  constitution 
and  the  statutes  I  have  referred  to  were  unwise — much 
less  wicked — as  some  incendiary  agitators  throughout 
the  country  have  said — for  I  have  learned  that  good  and 
evil  consequences  flow  from  every  grant  of  freedom; 
that  tares  and  wheat  still  grow  together.  What  I  venture 
to  suggest  is  that  it  would  be  unwise,  in  a  moment  of  ill- 
humor,  to  burn  the  wheat  field  to  get  rid  of  the  tares 
while  thousands  are  in  want  of  bread ;  and  what  I  object 
to  is  the  purpose,  rampant  until  recently,  of  suddenly 
reversing  this  policy  and  visiting  its  iniquity  (if  there 
is  anything  wrong  about  it)  entirely  on  those  who  ac- 
cepted the  state's  invitation  and  its  hospitality. 

The  bills  now  under  consideration  indicate  a  radical 
change  of  policy.  Instead  of  inviting  they  frighten  capi- 
tal ;  in  place  of  security  they  propose  confiscation.  What- 
ever may  have  been  the  purpose  of  the  authors  of  these 
bills,  the  mere  threat  of  such  legislation  as  this  has  closed 
mills,  restricted  industry,  destroyed  credit,  appointed 
receivers,  and  turned  thousands  of  worthy  people  out  of 
work.  These  bills  propose  to  adopt  policies  that  were  con- 
demned by  the  people  in  1896,  and  again  in  1900,  and 
later  still  by  actual  experience  in  other  states.  Mr.  Bryan 
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said  the  other  day,  and  I  think  truly — although  no  doubt 
he  chuckled  as  he  spoke — that  recent  events  have  shown 
that  the  party  of  which  he  is  the  peerless  leader  is  not 
the  only  one  under  which  the  country  can  plunge  from 
the  summit  of  prosperity  to  the  depths  of  disaster  and 
distress.  But  he  omitted  to  add  that  the  debacle  occurred 
just  as  he  began  to  accuse  the  party  in  power  of  stealing 
his  political  ideas  and  writing  them  in  the  statute  books 
of  the  country. 

But  this  is  not  all.  The  crimes  act  wTill  be  much  en- 
larged if  any  of  these  bills  should  pass.  Besides  the  law, 
orders  of  the  commission  become  criminal  statutes.  Dis- 
obedience is  a  misdemeanor  punishable  by  fine  or  im- 
prisonment. The  guilty  and  the  innocent  are  united  in 
condemnation,  and  our  captains  of  industry  hereafter,  if 
they  dare  to  do  anything,  must  work  in  the  shadow  of 
the  penitentiary.  I  will  read  a  paragraph  or  two  from 
the  bill  introduced  by  the  senator  from  Hunterdon.  It  is 
a  valuable  contribution  to  the  literature  of  this  discus- 
sion, because  the  senator  states  boldly  and  plainly  what 
the  other  bills  mean.  Section  64  of  the  senator 's  bill  is  in 
these  words: 

64.  The  officers  and  directors  of  all  public  utility  corpora- 
tions are  hereby  deemed  and  declared  to  possess  and  to  have 
knowledge  and  notice  of  the  various  acts,  deeds,  conduct,  com- 
missions and  omissions  of  all  and  singular,  their  superintend- 
ents, managers,  agents,  servants  or  any  other  employees,  so  far 
and  insomuch  as  any  of  such  acts,  deeds,  conduct,  commissions 
or  omissions  are  or  may  be  in  any  way  related  to  the  operation, 
management  or  control  and  conduct  of  any  business  or  branch 
thereof  engaged  in  or  in  any  way  carried  on  by  any  public 
utility  of  this  state.  Any  violation  of  the  several  provisions  of 
this  act  or  any  violation  of  any  regulation,  ruling,  or  order 
issued  by  the  board,  by  any  of  the  foregoing  superintendents, 
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managers,  agents,  servants  or  any  other  employees,  of  any 
public  utility,  shall  be  and  the  same  are  hereby  declared  to 
constitute  the  act,  deed,  conduct,  commission  or  omission  of  the 
officers  and  directors  of  such  public  utility  or  utilities;  and 
such  officers  and  directors  of  such  public  utilities  or  utility 
shall  be  deemed  and  held  responsible  both  criminally  and 
civilly  for  any  such  violations,  as  aforesaid,  and  no  plea  of 
personal  ignorance,  nor  actual  personal  ignorance  of  any  such 
aforesaid  violation  or  violations  shall  enable  any  of  said  offi- 
cers or  directors  to  escape  any  civil  or  criminal  liability  which 
may  or  which  shall  result  by  or  through  any  violations  of  the 
several  provisions  of  this  act.  [The  italics  are  mine.] 

I  am  not  willing  to  believe  that  the  senator  from 
Hunterdon  approves  the  barbarous  scheme  which  is 
there  outlined.  Some  one  has  imposed  on  him,  or  else  he 
is  joking  wTith  a  serious  matter.  I  do  not  like  to  believe 
either  statement  and  wrould  gladly  pass  over  his  bill  in 
silence.  All  of  the  dreadful  tribunals  in  history  had  this 
excuse — they  existed  in  the  dark  ages  of  the  world,  or  in 
times  when  reason  had  been  set  aside  by  frenzy.  Their 
judges  believed,  or  at  least  had  the  grace  to  pretend  to 
believe,  that  their  victims  had  been  guilty  of  violating 
some  law  of  God  or  man.  This  bill  for  the  first  time  in 
the  history  of  the  criminal  law  states  as  plainly  as  lan- 
guage can  express  intention  that  innocence  shall  not 
constitute  a  defence  to  a  charge  of  crime.  Hundreds  of 
acts,  no  matter  how  trifling,  that  heretofore  have  been 
nothing  but  neglect  or  disobedience  of  orders  issued  in 
the  course  of  business,  are  made  crimes  by  these  bills 
and  the  officers  and  directors  of  the  corporations,  which 
these  bills  make  victims,  are  declared  to  be  guilty  of 
crimes,  although  thev  knew  nothing  of  the  act  or  neglect 
which  is  said  to  constitute  the  crime.  "Who  would  dare  to 
serve  as  a  director  or  officer  of  one  of  these  corporations 
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if  such  a  bill  should  pass,  or  who  would  feel  safe  in  a 
state  where  such  a  bill  could  be  passed  ? 

I  have  spoken  of  the  bill  of  the  senator  from  Hunter- 
don as  a  valuable  contribution  to  this  discussion  because 
it  indicates  clearly  the  spirit  in  which  these  bills  are 
written.  The  same  sentiment  in  more  polished  but  less 
candid  language  pervades  them  all.  The  18th  section  of 
the  bill  introduced  by  the  senator  from  Essex  proposes  to 
revive  the  thumbscrew  and  the  rack  in  a  somewhat  less 
repulsive  form  than  in  the  olden  time.  I  will  not  read  it 
now.  It  undertakes  to  force  citizens  of  New  Jersey  to  be- 
come their  own  accusers.  These  bills,  if  they  truly  repre- 
sent the  dominant  public  sentiment  of  this  country, 
would  seem  to  indicate  that  we  are  entering  upon  a  mild 
revival  of  the  French  Revolution.  The  wealthy  and  the 
prosperous  are  to  be  hunted  and  banished  as  enemies  of 
the  republic.  Innocence  is  not  to  be  a  defence  any 
longer.  All  that  the  public  prosecutor  will  have  to  do  is 
to  prove  that  the  defendant  is  a  director  of  one  of  the 
corporations  referred  to  in  these  bills,  and  that  some- 
body else  committed  the  crime  charged  in  the  indict- 
ment, probably  some  one  whom  the  defendant  never  saw 
or  heard  of.  Indictment  is  to  take  the  place  of  the  guil- 
lotine— perhaps  because  our  Committee  of  Public  Safety 
think  it  more  humane  to  blast  a  man's  reputation  than  to 
cut  off  his  head.  We  have  already  made  some  progress  in 
this  revolutionary  process.  The  Reign  of  Terror  has  been 
revived,  and  already  extends  over  the  industry  and  com- 
merce of  the  country. 

It  is  conceded,  I  believe,  that  these  bills  are  importa- 
tions— not  original  compositions,  and  I  do  not  wish  for  a 
moment  to  intimate  that  the  senators  who  introduced 
them  seriously  entertain  the  sentiments  that  they  ex- 
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press.  The  senator  from  Essex  wisely  imported  an  in- 
terpreter to  expound  his  bill — a  confession  that  stands  to 
his  credit. 

These  bills  are  drawn  upon  the  theory  that  property 
owned  by  public  service  corporations  is  private  for  the 
purpose  of  taxation  and  public  for  the  purpose  of  man- 
agement and  control.  Under  the  pretense  of  regulation 
they  propose  to  appropriate  the  property  of  the  com- 
panies subject  to  their  provisions.  The  value  of  property 
consists  in  its  use,  the  control  that  the  owner  has  over  it, 
and  its  income.  If  you  must  let  another  man  control  and 
use  your  property  as  he  pleases,  your  legal  title  to  it  be- 
comes merely  a  worthless  shell. 

But  we  are  told  that  it  is  proper  for  the  state  to  con- 
fiscate property  belonging  to  the  class  of  corporations 
mentioned  in  these  bills  because  they  exercise  franchises 
derived  from  the  state.  That  claim  cannot  bear  serious  ex- 
amination. A  franchise  is  simply  permission  given  by 
statute  to  establish  and  carry  on  a  certain  kind  of  busi- 
ness, just  as  other  kinds  of  business  may  be  established 
and  carried  on  under  the  common  law.  It  is  true  the 
state  can  withdraw  the  franchise,  although  in  view  of 
the  modern  practice  of  accepting  payment  for  franchises 
it  would  be  an  act  of  bad  faith  to  do  so,  but  the  state  can- 
not touch  the  remaining  property.  As  all  kinds  of  busi- 
ness are  carried  on  under  the  protection  of  the  law, 
statute  or  common,  and  cannot  be  carried  on  otherwise, 
it  would  be  an  easy  matter  (if  the  argument  I  refer  to  is 
sound)  to  appropriate  or  destroy  all  of  the  property  in 
the  state  simply  by  refusing  to  protect  it  in  the  hands  of 
its  owners  any  longer. 

Let  us  press  the  argument  a  little  further  and  see 
where  it  leads.  If  the  state  should  disband  its  militia  and 
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all  the  police  forces  in  the  state,  discharge  all  its  con- 
stables and  peace  officers,  and  pass  an  act  making  it  un- 
lawful for  a  man  to  use  a  lock  on  the  door  of  his  dwell- 
ing, store  or  stable,  or  to  employ  watchmen  to  guard  his 
property,  the  effect  undoubtedly  would  be  to  destroy  pri- 
vate property  to  such  an  extent  that  nothing  really  could 
be  called  private  property  except  what  a  man  might  be 
able  to  protect  by  his  own  physical  strength.  The  state 
perhaps  has  a  right  to  do  all  these  things,  just  as  it  has  a 
right  to  withdraw  its  protection  from  the  money  in- 
vested in  the  property  of  certain  corporations,  but  there 
is  no  more  justification  for  doing  so  in  their  case  than  in 
the  case  of  farmers,  merchants,  manufacturers  or  owners 
of  real  estate.  Many  things  are  constitutional  that  are 
not  expedient.  But  if  this  new  theory  of  the  ownership  of 
property  should  be  confined  for  the  present  to  the  prop- 
erty of  utility  corporations  only,  why  should  it  not  be 
extended  a  few  years  hence  to  the  property  of  all  cor- 
porations instead  of  a  few?  A  very  large  part  of  the 
capital  belonging  to  the  people  of  this  state  is  invested  in 
corporations  other  than  those  mentioned  in  these  bills. 
They  also  exercise  franchises,  and  it  is  quite  as  compe- 
tent for  the  legislature  to  force  those  corporations  to  dis- 
solve or  divide  their  property  wTith  the  public  as  it  is  to 
require  a  street  railroad  company  to  do  so.  The  argu- 
ment contemplates  anarchy.  Of  course  the  gentlemen 
who  advocate  these  bills,  having  been  caught  and  con- 
fused by  an  economic  or  communistic  whirlwind,  do  not 
clearly  see  where  the  course  ends  which  they  wish  you  to 
pursue. 

The  moment  legislation  goes  beyond  regulation  and 
assumes  control  and  management  of  property,  it  to  that 
extent  appropriates  the  property  and  violates  that  provi- 
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sion  of  the  constitution  which  declares  that  "private 
property  shall  not  be  taken  for  public  use  without  just 
compensation. ' '  There  is  no  exception  to  that  wholesome 
provision.  Again  it  is  said,  that  legislation  of  this  char- 
acter is  not  restricted  by  the  constitution  but  is  justified 
by  the  "police  power,"  a  strange  growth  that  has  en- 
larged on  the  body  politic  in  recent  years,  sapping  the 
vitality  of  constitutions  and  statutes  and  the  security  of 
all  property.  Mr.  Justice  Brewer  of  the  supreme  court 
of  the  United  States,  noticing  this  tendency,  spoke  of  it 
in  a  recent  opinion  as  follows : 

It  seems  to  me  that  the  police  power  has  become  the  refuge 
of  every  grievous  wrong  upon  private  property.  Whenever 
any  unjust  burden  is  cast  upon  the  owner  of  private  property 
which  cannot  be  supported  under  the  power  of  eminent  domain 
or  that  of  taxation  it  is  referred  to  the  police  power,  but  no 
exercise  of  the  police  power  can  disregard  the  constitutional 
guarantees  in  respect  to  the  taking  of  private  property,  due 
process  and  equal  protection,  nor  should  it  override  the  de- 
mands of  natural  justice. 

Still  again  we  are  told  that  as  some  of  these  franchises 
have  turned  out  to  be  much  more  valuable  than  they 
were  supposed  to  be  when  granted,  or  rather  that  the 
business  established  by  the  corporations  holding  such 
franchises  has  prospered  more  than  was  expected  many 
years  ago,  therefore  the  state  has  a  right  to  repudiate  its 
part  in  these  transactions  and  seize  so  much  of  the  prop- 
erty as  represents  the  unexpected  success.  No  state  ca- 
pable of  realizing  the  turpitude  of  such  an  act  will  ever 
commit  it.  The  state  should  indemnify  corporations 
against  loss,  if  it  intends  to  appropriate  a  part  of  their 
profits.  If  the  success  of  an  enterprise  using  a  franchise 
justifies  the  state  in  seizing  and  appropriating  the  accu- 
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Ululated  property  or  any  part  of  it,  why  should  not  the 
government  of  the  United  States  reclaim  every  acre  of 
farm  land  and  every  building  lot  in  the  valley  of  the 
Mississippi.  That  land  was  either  given  by  the  govern- 
ment to  actual  settlers  or  sold  for  a  dollar  or  so  an  acre. 
It  is  probably  worth  a  hundred  times  as  much  today.  A 
few  years  ago  the  late  Henry  George  argued  with  much 
skill  that  the  increased  value  or  "unearned  increment" 
of  real  estate  belonged  to  the  public,  but  he  never  pur- 
suaded  any  state  to  seize  it.  The  same  policy,  when  di- 
rected against  corporations  and  supported  by  weaker 
arguments,  does  not  seem  to  be  quite  so  shocking. 

Look  around  the  state  for  a  moment  and  see  the  con- 
sequences of  the  agitation  that  has  for  its  object  such 
legislation  as  this.  There  is  not,  so  far  as  I  know,  any- 
where in  the  state  a  single  business  enterprise  or  plant 
worth  speaking  of,  now  in  course  of  construction,  that 
would  if  it  existed  be  subject  to  any  of  these  bills.  Noth- 
ing of  the  kind  has  been  commenced  within  two  vears; 
not  a  new  gas,  electric  light  or  water  works  or  street  rail- 
road, not  even  a  steam  railroad  has  been  planned  and 
commenced  within  that  time ;  and  improvements  and  ex- 
tensions of  existing  plants  of  that  character  have  been 
stopped  or  restricted  within  the  narrowest  possible 
limits.  "Why  has  this  creeping  paralysis  extended  all  over 
the  state?  Because  those  having  money  to  invest  realize 
the  danger  of  investing  in  a  corporation  that  can  be  bled 
pale  by  taxation  and  have  its  income  reduced  by  so- 
called  regulation  to  an  amount  not  much,  if  anything, 
above  what  its  customers  wish  to  pay.  No  business  can  be 
carried  on  successfully  on  such  terms. 

While  the  preaching  of  these  incendiary  doctrines 
frightened  and  injured  only  the  millionaires  riding  in 
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their  club  cars  and  in  Pullmans,  the  people  were  taught 
to  rejoice  as  they  saw  the  mighty  falling.  By  and  by 
when  the  stress  of  commercial  and  industrial  disaster  be- 
gan to  press  heavily  on  the  commuters  and  the  plain 
people,  we  were  assured  that  only  the  wealthy  wicked 
had  any  real  or  just  cause  for  alarm ;  but  now  when  thou- 
sands of  locomotives  and  freight  cars  are  rusting  on  the 
side  tracks  and  the  gravel  trains  have  come  in  and  dis- 
charged their  crews,  we  are  comforted  with  a  strange 
application  of  Lincoln's  inspired  utterance  that  the 
judgments  of  the  Almighty  are  just  and  righteous  alto- 
gether. 

The  good  sense  of  the  legislature  of  this  state  has  here- 
tofore  been  a  sufficient  protection  against  legislation  of 
the  kind  proposed ;  although  we  are  not  without  a  little 
experience.  In  the  year  1892  an  act  was  passed  to  create 
an  electrical  commission.  In  print  it  looks  as  well  as  any 
of  these  bills  now  pending ;  but  it  was  not  so  comprehen- 
sive, as  it  applied  only  to  companies  engaged  in  the  elec- 
trical business.  Still,  it  reads  as  if  it  had  been  written  by 
a  strong  committee  of  the  best  friends  of  the  people.  I 
will  not  stop  to  relate  its  history  or  its  reputation  except 
to  say  that  it  became  one  of  the  most  odious  scandals  of 
that  scandalous  age.  Statutes  like  that  were  called 
"dandy  legislation"  in  the  political  jargon  of  the  day. 
It  was  passed  a  year  before  the  race  track  laws  appeared 
on  our  statute  books,  and  repealed  the  same  day  when 
they  were  repealed.  You  may  find  the  four  repealers 
printed  closely  together  in  the  early  pages  of  the  pam- 
phlet laws  of  1894. 

The  young  gentlemen  who  are  urging  the  passage  of 
these  bills  do  not  remember  that  legislatures  such  as  now 
sustain  the  state,  have  not  always  controlled  its  destiny. 
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They  have  forgotten  the  history  of  the  early  'nineties, 

and  that  history  has  a  bad  habit  of  repeating  itself. 
There  is  not  a  single  safeguard  in  any  of  these  bills  that 
cannot  be  swept  away  in  twenty-four  hours,  and  such 
things  have  been  done  more  than  once  in  this  very  build- 
ing. Do  you  wonder,  therefore,  that  men  interested  in 
the  character  and  prosperity  of  the  state  are  thoughtful 
and  anxious  ? 

It  is  always  unwise  to  crystallize  passion  into  a  statute. 
Twelve  years  ago  an  act  was  passed  making  it  a  criminal 
offence  for  any  street  railroad  company  to  carry  freight 
or  express  matter  on  its  cars  except  those  companies  that 
were  already  engaged  in  that  occupation.  Ten  years  later 
an  act  was  passed  to  authorize  the  carrying  of  freight 
and  express  matter  on  trolley  cars  after  obtaining  con- 
sent of  the  municipalities  along  the  line.  No  trolley  com- 
pany except  one  has  attempted  to  operate  under  that  act, 
and  the  benefit  that  the  people  of  the  state  might  have 
obtained  by  a  wise  treatment  of  the  subject  has  been  lost 
for  a  dozen  years,  and  no  one  can  tell  when,  if  ever,  that 
convenience  will  be  obtained.  Again  two  years  ago  a  bill 
was  passed  to  limit  the  term  of  franchises  granted  to 
public  service  corporations  to  a  period  not  exceeding 
twenty  years,  or  forty  when  approved  by  a  popular  vote. 
The  next  legislature  passed  another  bill  to  extend  the 
term  for  which  such  franchises  might  be  granted  in  cer- 
tain localities  to  fifty  years.  In  the  haste  of  its  passage  its 
constitutional  defects  were  not  observed,  and  another 
bill  is  now  pending  to  accomplish  the  same  purpose  in  a 
constitutional  manner.  Another  act  was  passed  a  year  or 
so  ago  to  prohibit  the  issue  and  sale  of  securities  of  such 
corporations  except  on  certain  terms,  and  the  first  bill 
passed  by  the  present  legislature  is  a  relaxation  of  the 
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rule  therein  laid  down.  I  mention  these  instances,  not  to 
condemn  their  purpose,  but  to  point  out  the  error  of 
passing  bills  affecting  the  vital  interests  of  the  state 
without  the  most  careful  deliberation.  The  people  of  New 
Jersey  may  count  themselves  very  fortunate  indeed  that 
our  legislature  during  the  past  few  years,  while  this 
plague  of  hysteria  has  been  raging  throughout  the  coun- 
try, has  refused  to  be  swept  off  its  feet,  and  therefore  we 
have  as  yet  but  little  crude  and  vicious  legislation  on  our 
statute  books. 

The  advocates  of  these  bills,  however,  seek  to  justify 
their  position  by  reference  to  the  so-called  Hughes  law 
enacted  by  the  legislature  of  New  York  about  a  year  ago. 
The  effect  of  that  statute  and  its  value  to  the  public  are 
slowly  coming  to  be  understood.  It  was  written  by  a 
young  man  named  Huffcut,  who,  I  understand,  never 
had  the  slightest  experience  in  the  organization,  con- 
struction, maintenance  or  operation  of  any  of  the  plants 
of  corporations  with  which  the  law  deals.  The  technical 
education  and  skill  required  for  that  purpose  and  which 
have  been  acquired  by  a  generation  of  experience 
through  failure  and  success  were  entirely  unknown  to 
him.  His  knowledge  of  such  matters  had  been  obtained 
entirely  from  books  stacked  on  the  shelves  of  the  library 
of  Cornell  University.  While  his  bill  was  pending  in  the 
legislature  of  New  York  his  mind  gave  way  under  the 
strain,  and  one  night  on  a  trip  by  boat  from  Albany 
down  the  river  he  committed  suicide.  Subsequently  the 
bill  was  tinkered  into  a  little  better  shape  than  that  in 
which  he  had  left  it  and  hastily  passed.  The  rushing  sen- 
timent of  the  time  did  not  permit  rational  and  deliber- 
ate discussion  of  its  scope  and  probable  effect.  Two  com- 
missions were  appointed  under  the  law,  consisting,  no 
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doubt,  of  the  besl  men  whom  a  high-minded  and  tran- 
scendental governor  could  impress  into  the  public  serv- 
ice. One  oi'  those  commissions  began  operations  in  the 
City  of  New  York  and  shortly  precipitated  a  great  street 
railroad  system  into  the  hands  of  receivers,  destroyed 
the  remaining  credit  of  the  company  and  gave  it  an- 
other excuse  for  failing  to  cope  successfully  with  an  im- 
possible problem.  Already  a  very  liberal  transfer  system 
which  existed  in  New  York  is  being  restricted  by  the 
breaking  up  of  the  system  of  street  railroads  that  was 
controlled  by  the  operating  company.  This,  Mr.  Strong 
admitted  the  other  day  in  a  subdued  tone,  is  part  of  the 
price  that  the  people  must  pay  for  the  pleasure  of  seeing 
the  company  in  the  hands  of  receivers  and  its  securities 
sinking  out  of  sight.  The  commission  operating  in  the 
city  has  unearthed  and  republished  a  great  deal  of  scan- 
dal, sparing  neither  the  living  nor  the  dead;  but  the 
substantial  benefit  that  the  people  looked  for  from  that 
legislation  is  still  invisible.  The  commission  is  entitled  to 
credit  only  for  the  improvements  in  the  service  since 
their  appointment,  which  the  company  would  not  have 
made  if  the  commission  had  not  interfered.  I  am  in- 
formed that  not  a  car  has  been  purchased  by  the  com- 
pany since  the  commission  was  appointed;  not  an  im- 
provement made  that  had  not  been  planned  before.  We 
all  know  that  the  transportation  system  in  New  York  has 
been  a  constant  evolution  of  improvement,  from  the  old 
Broadway  stages  and  the  horse  cars  lighted  by  lamps, 
carpeted  with  wet  straw,  and  not  heated  at  all  (taking 
forty-five  minutes  to  run  from  the  city  hall  to  42nd 
street)  to  the  electric  street  cars,  elevated  railroads  and 
subways  of  the  present  day.  Those  improvements  were 
made  by  the  companies,  and  the  process  of  improvement 
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seems  to  have  been  stopped  instead  of  expedited  by  the 
commission.  It  is  true  that  about  a  million  and  a  quarter 
dollars  have  been  expended  by  both  commissions,  and  I 
am  told  that  more  than  a  million  and  four  hundred  thou- 
sand have  been  called  for  to  continue  their  campaign  for 
another  year.  I  shall  not  characterize  their  work — no 
doubt  a  little  more  experience  will  do  that  sufficiently. 
The  public  has  gained  nothing,  the  holders  of  the  securi- 
ties of  the  company  have  suffered  seriously ;  and  the  ras- 
cals who  plundered  its  treasury  are  still  at  large. 

One  of  the  gentlemen,  who  was  here  recently  advocat- 
ing the  passage  of  these  bills,  seemed  to  rejoice  that  the 
street  railroad  system  of  New  York  was  in  the  hands  of 
receivers,  and  that  other  companies  in  the  same  class 
were  also  in  that  predicament.  He  seemed  to  think  that 
destruction  and  bankruptcy  are  among  the  legitimate 
purposes  of  such  laws.  They  certainly  have  that  effect. 
Within  the  past  few  days  applications  have  been  made  to 
the  court  of  chancery  of  this  state  for  the  appointment 
of  receivers  for  three  trolley  companies  engaged  in  con- 
structing a  line  dia^onallv  across  the  state  from  Camden 
to  Elizabethport.  "We  are  obtaining  some  of  the  benefits 
of  this  kind  of  legislation  even  before  any  of  these  bills 
are  reported  for  passage. 

There  is  not  now,  and  there  never  was  in  this  state  any 
genuine  public  sentiment  demanding  the  passage  of  such 
bills  as  these.  The  bills,  artificial  sentiment  and  all,  are 
importations.  They  are  aimed  at  abuses  that  no  longer 
exist,  and  at  methods  that  are  no  longer  practiced.  There 
is  not  a  single  promoter,  as  far  as  I  know,  now  roaming 
about  the  state  plying  his  calling.  No  one  is  soliciting  a 
so-called  franchise  from  any  municipal  body  to  con- 
struct, or  even  to  extend  any  plant  operated  by  com- 
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panies  that  are  referred  to  in  these  bills.  All  we  ever 
needed  in  this  state  was  a  wisely  drawn  statute  regulat- 
ing the  issuing  of  securities  by  public  service  corpora- 
tions. Experience  has  shown  elsewhere,  and  would  show 
here,  that  the  operation  of  such  properties  cannot  be  car- 
ried on  successfully  by  the  dual  control  of  a  commission 
and  a  board  of  directors.  We  were  taught  long  ago  that 
no  man  can  serve  two  masters.  Neither  can  a  corporation. 
When  the  people  of  this  state  really  desire  the  passage 
or  are  opposed  to  the  passage  of  a  bill  considered  impor- 
tant, they  come  to  the  state  house  and  express  their 
views.  When  they  care  nothing  about  it  they  stay  away. 
There  are  at  this  moment  at  least  one  thousand  citizens 
crowded  in  the  assembly  chamber  and  about  its  doors 
discussing  a  bill  in  which  the  people  are  interested.  Who 
have  been  here  advocating  the  passage  of  these  bills?  I 
have  not  observed  a  single  representative  of  the  farmers 
or  manufacturers,  or  of  the  mining  interests  of  the 
northern  part  of  the  state,  or  of  the  glass  industries  of 
South  Jersey.  No  one  has  been  here  representing  the 
dairymen  or  fruit-growers  or  market  gardeners.  No  one 
in  a  word  who  is  extensively  engaged  in  shipping  freight 
or  produce  on  the  steam  railroads  has  appeared  to  state 
a  grievance  or  to  ask  relief.  Their  absence  seemed  to  me 
to  be  a  most  impressive  tribute  to  the  fairness  and  lib- 
erality with  which  the  steam  railroad  companies  conduct 
their  business  in  this  state.  Nor  did  I  see  any  one  here 
representing  the  commuters,  who  patronize  the  steam 
railroads  so  extensively.  They  are  intelligent  and  critical 
people,  and  if  they  had  any  substantial  grievance,  I  am 
sure  they  would  have  been  here  to  tell  you  all  about  it. 
No  one  has  been  here  complaining  that  a  freight  rate  or 
a  passenger  rate  now  in  force  in  New  Jersey  is  unjust  or 
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excessive — not  one.  And  no  one  has  been  here  complain- 
ing of  rebates  or  of  unjust  discrimination.  The  passage 
of  these  bills  has  been  advocated  for  the  most  part  by 
half  a  dozen  junior  members  of  the  bar  who  spend  their 
idle  hours  (as  I  did  years  ago)  dabbling  in  politics.  They 
did  not  represent,  and  I  do  not  suppose  they  will  pre- 
tend to  represent  the  agricultural,  commercial,  indus- 
trial or  financial  interests  of  the  state,  and  it  is  with 
those  interests  that  these  bills  propose  to  deal  in  a  most 
radical  and  destructive  manner.  I  have  no  interest  what- 
ever in  the  steam  railroads  of  this  state.  I  make  this  re- 
mark simply  because  it  occurs  to  me,  and  because  I  think 
it  is  just.  If  they  would  connect  their  tracks  in  a  few 
more  places,  and  run  more  of  their  trains  so  as  to  make 
it  more  convenient  for  passengers  on  one  line  to  continue 
their  journey  on  other  lines,  the  steam  railroad  system  in 
this  state  would  be  still  more  admirable.  The  companies 
owning  the  steam  railroad  lines  are  constantly  improv- 
ing their  property.  They  are  building  better  cars,  larger 
and  stronger  engines,  erecting  new  stations,  laying  addi- 
tional tracks,  substituting  heavier  rails  and,  under  the 
courteous  supervision  of  General  Congdon,  they  are 
strengthening  their  bridges.  No  doubt  the  companies  will 
continue  their  policy  and  practice  of  improvement,  if 
control  of  their  property  is  not  taken  away. 

I  represent  especially  the  Public  Service  Corporation 
of  New  Jersey,  which  was  formed  about  five  years  ago 
for  the  purpose  of  providing  additional  capital  immedi- 
ately needed  in  large  amounts  to  reconstruct,  better 
equip  and  to  extend  large  systems  of  street  railroads, 
gas  and  electric  properties.  That  company  has  never  put 
one  drop  of  water  in  its  stock  or  in  the  stock  of  any  com- 
pany which  it  controls.  The  par  value  of  its  shares  is 
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$100,  and  $100  in  cash  has  been  paid  into  the  treasury 

of  the  company  for  every  share  of  stock  that  has  been 
issued.  Since  that  company  obtained  control  of  the  street 
railroad,  gas  and  electric  properties  I  have  referred  to,  it 
has  expended  tens  of  millions  in  their  betterment.  It  has 
twice  raised  the  wages  of  its  employees  on  its  street 
railroad  system  without  solicitation — without  asking — 
simply  to  aid  them  to  meet  the  increased  cost  of  living 
which  we  all  know  has  occurred  in  recent  years.  During 
the  same  period  the  price  of  gas  and  electricity  has  been 
repeatedly  reduced  in  many  parts  of  the  state,  and 
trolley  fares  also,  notwithstanding  the  increase  in  the 
cost  of  fuel  and  raw  material,  which  the  company  needs 
in  large  quantities  in  the  conduct  of  its  business.  Millions 
have  been  spent,  and  millions  more  are  needed  to  put 
these  properties  in  a  more  satisfactory  condition  in  or- 
der that  they  may  render  better  service  to  the  public  and 
become  more  valuable  to  their  owners.  The  companies 
controlled  by  the  Public  Service  Corporation  pay  a  little 
more  than  $1,000,000  annually  in  taxes.  They  employ 
more  than  8,000  citizens  of  New  Jersey,  and  pay  out 
daily  in  wages  the  sum  of  $22,500 ;  more  than  $600,000 
every  month  and  over  $8,000,000  a  year,  and  the  other 
companies  that  would  be  affected  by  these  bills  pay  out 
still  larger  sums  to  a  still  larger  number  of  our  citizens. 
The  duty  of  the  hour,  as  I  understand  it,  is  to  provide 
work  for  the  unemployed.  The  senator  from  Union 
county  a  few  days  ago  introduced  a  bill  appropriating 
the  sum  of  $10,000  a  year  to  establish  free  employment 
agencies  in  various  cities  throughout  the  state.  The  bill 
is  a  bit  of  pure  paternalism ;  but  I  think  it  is  advisable  to 
pass  it.  I  also  notice  that  some  of  our  large  municipali- 
ties are  considering  what  they  can  do  to  furnish  work 
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for  those  who  are  idle.  How  can  those  having  the  welfare 
of  the  state  in  charge  pass  such  a  bill  as  that  introduced 
by  Senator  Ackerman,  and  then  strike  a  vicious  blow  at 
the  sources  from  which  the  working  people  of  the  state 
and  their  families  now  obtain  a  large  part  of  their  liveli- 
hood? It  is  not  only  humane,  but  I  think  prudent,  for 
the  state  not  to  injure  the  industries  that  are  still  active, 
but  to  exercise  all  of  its  healing  and  paternal  powers.  It 
would  be  a  kindness  to  the  advocates  of  such  bills  as 
these  to  do  so,  because  when  the  idle  get  hungry  they 
may  discover  who  are  responsible  for  their  distress. 

I  am  convinced  that  the  wisest  course  for  the  legisla- 
ture to  pursue  would  be  to  lay  all  of  these  bills  aside  for 
the  present  until  we  find  out  what  real  benefit,  if  any, 
the  people  of  other  states  may  obtain  from  similar  bills 
which  they  have  passed.  That  course  would  save  at  least 
one  hundred  thousand  dollars  the  first  year,  according  to 
the  estimate  of  General  Congdon.  Besides  it  would  save 
and  enhance  the  state's  reputation  for  sanity  and  con- 
servatism. A  year  or  so  hence  we  will  be  able  to  see  more 
clearly  what  value  there  is  in  legislation  of  this  charac- 
ter, and  then  if  we  still  think  that  we  must  copy  from 
the  law  books  of  other  states,  we  can  at  least  have  the 
satisfaction  of  copying  their  wisdom  and  not  their  mis- 
takes. 


SPEECH  OjY  ASSEMBLY  BILL  Mo.  167,  TO 
REGULATE  UTILITIES* 

Mr.  Chairman: 

A  WEEK  or  so  ago — I  think  it  was  on  the  fifteenth  of 
this  month — a  hearing  was  accorded  by  a  commit- 
tee of  the  senate  on  all  the  utility  bills  pending  in  the 
present  legislature.  The  hearing  was  attended  by  a  large 
number  of  gentlemen  interested  in  the  corporations  men- 
tioned in  the  bills,  and  by  many  others,  anxious  about 
the  value  of  securities  issued  by  such  corporations  and 
concerned  for  the  welfare  and  prosperity  of  our  state.  I 
should  have  been  glad  if  your  committee  had  sat  with 
the  senate  committee  on  the  fifteenth — a  course  I  under- 
stand that  is  sanctioned  by  precedent — in  order  that  you 
might  have  had  the  benefit  of  the  very  interesting  and 
instructive  discussion  of  the  bills  from  various  stand- 
points. Unfortunately  the  remarks  of  those  who  took 
part  in  the  discussion  were  not  fully  taken  down;  but 
notes  of  the  substance  of  some  of  the  speeches  were 
taken,  and  have  since  been  printed.  I  shall  ask  permis- 
sion, at  the  close  of  my  remarks,  to  submit  them  to  you 
for  consideration.  At  the  same  time  I  shall  venture  with 
some  hesitation  to  submit  another  document  in  the  hope 
that  it  may  aid  the  present  discussion.  It  is  a  speech  that 
I  delivered  nearly  three  years  ago  before  a  committee  of 
the  senate  on  the  utility  bills  then  pending.  In  looking 
over  it  recently,  it  occurred  to  me  that  some  of  it  is  still 
relevant  to  the  questions  now  under  discussion.  I  am 

*  Before  the  Committee  of  the  House  of  Assembly  on  Railroads 
and  Canals.  February  27,  1911. 
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glad  to  observe  that  the  intervening  time  has  withdrawn 
the  acrimony  from  the  debate.  The  good  common  sense 
of  the  people  is  asserting  itself,  and  by  common  sense  I 
do  not  mean  the  current  notions  of  the  hour,  but  com- 
mon sense  as  denned  by  Everett — "the  final  judgment 
on  great  practical  questions  to  which  the  mind  of  the 
community  is  pretty  sure,  eventually,  to  arrive."  And 
this  definition  indicates  the  value  of  deliberation  in  deal- 
ing with  great  problems  that  concern  the  state. 

I  am  informed  that  the  attention  of  your  committee  is 
now  confined  to  assembly  bill  No.  167,  introduced  by  Mr. 
Egan — the  other  bills  on  the  same  subject  having  been 
laid  aside  or  withdrawn.  I  wish  to  discuss  two  aspects  of 
that  bill,  first,  the  general  policy  relating  to  so-called 
public  utilities  which  will  be  established  in  this  state  if 
the  bill  should  pass,  and,  second,  the  means  provided  in 
the  bill  itself  by  which  it  is  proposed  to  execute  that 
policy. 

This  bill,  if  passed,  will  commit  the  state  to  the  policy 
of  state  and  municipal  ownership  of  public  utilities,  at 
least  as  long  as  the  law  shall  remain  in  force.  This  is  not 
a  mere  prediction,  much  less  a  warning ;  but  a  fact  that 
has  been  demonstrated  by  experience  here  and  elsewhere 
during  the  past  five  or  six  years.  I  shall  not  turn  aside  to 
discuss  the  merits  of  municipal  ownership  with  its 
plausible  arguments  and  disappointing  results.  All  I 
care  to  say  about  it  now  is  this :  the  people  have  given  no 
mandate  to  this  legislature  to  ordain  and  establish  that 
policy.  Nothing  of  that  kind  appears  in  any  political 
platform  promulgated  prior  to  the  last  election  when 
there  was  deep  searching  of  heart  and  brain  to  find  is- 
sues to  please  the  people.  What  the  people  would  say 
about  it,  if  the  question  should  be  broadly  submitted,  I 
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will  not  undertake  to  foretell.  At  present  the  trend  of 
public  sentiment  is  against  it.  Such  a  revolutionary 
policy  should  not  be  adopted  until  the  people  have  ap- 
proved it  after  full  discussion  iu  a  political  campaign. 

The  facts  that  support  my  statement  that  the  passage 
of  this  bill  would  establish  the  policy  of  state  and  mu- 
nicipal ownership  in  this  state  are  these :  There  is  a  law 
in  force  over  in  the  state  of  New  York  similar  to  the  bill 
now  under  consideration.  It  was  enacted  in  1907 — four 
years  ago — and  I  am  told — and  I  have  inquired  several 
times  because  I  doubted  the  accuracy  of  the  answer — 
that,  during  the  four  years  since  that  act  has  been  on  the 
statute  books  of  New  York,  there  has  not  been  a  single 
public  utility  corporation  organized  to  construct  a  plant 
of  any  kind  which  would  be  subject  to  the  utility  law  if 
its  plant  came  into  existence  in  that  state.  Not  one. 
Think  of  it.  The  great  empire  state  of  the  union,  with  its 
nine  millions  of  people,  its  territory  two-thirds  as  large 
as  England,  by  legislation  of  this  character  has  stopped 
absolutely  the  investment  of  capital  in  the  construction 
of  public  utilities,  which  we  all  know  are  so  essential  to 
the  comfort  and  convenience  of  the  people.  That  is  not 
all.  The  mere  anticipation  of  that  kind  of  legislation  has 
prevented  the  organization  of  a  single  corporation  in 
this  state  during  the  last  five  years  for  any  of  the  pur- 
poses for  which  companies  mentioned  in  this  bill  are 
formed ;  that  is  to  render  service  to  the  public. 

So  it  is  not  a  prophecy  or  a  mere  hasty  statement  to 
say  that  the  passage  of  this  bill,  with  clauses  in  it  to 
which  I  shall  call  attention  by  and  by,  will  prohibit,  as 
long  as  it  remains  on  the  statute  books  of  this  state,  the 
construction  of  a  single  public  utility  by  means  of  pri- 
vate capital. 
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I  have  still  more  evidence  in  support  of  my  statement 
as  to  the  effect  of  the  passage  of  such  a  bill.  Two  years 
ago,  after  some  agitation,  a  bill  was  passed  by  the  legis- 
lature of  this  state  permitting  street  railway  and  trolley 
companies  to  carry  freight  and  express  packages.  The 
people,  especially  in  the  rural  districts,  thought  that  if 
they  could  have  their  express  matter  and  light  freight 
brought  to  their  doors  by  means  of  the  trolleys,  it  would 
be  a  public  convenience  and  a  saving  of  labor  and  ex- 
pense. It  is  done  in  many  states,  but  is  not  done  here 
except  on  one  little  road  along  the  Atlantic  coast.  The 
legislature  generously  passed  an  act  allowing  street  rail- 
way companies  to  equip  their  railways  with  cars  and 
other  appurtenances  necessary  to  carry  on  the  freight 
and  express  business,  and  they  have  an  absolute  right  to 
do  it  now  without  asking  the  consent  even  of  the  munici- 
palities in  which  their  tracks  are  located.  The  legislature 
has  said  we  will  not  trouble  you  to  do  that,  to  haggle 
and  bother  and  dispute  with  the  towns  about  the  terms 
and  make  agreements  with  different  towns  which  would 
probably  conflict  with  one  another,  so  they  gave  the 
power  as  broadly  as  the  statute  could  make  it,  and  the 
legislature  had  absolute  power  to  grant  the  right.  That 
act  has  been  on  the  statute  books  for  two  years,  and  yet 
no  street  railway  company  in  this  state  has  induced  any 
man  with  money  to  invest  to  put  in  a  dollar  in  any  enter- 
prise to  equip  a  street  railway  for  operation  to  carry 
freight  or  express  matter.  It  simply  confirms  what  I 
have  said  before  as  to  the  effect  of  this  legislation  in  New 
York,  and  the  effect  of  the  fear  or  threat  of  similar  leg- 
islation in  this  state.  This  is  a  large  and  important  ques- 
tion, gentlemen,  and  it  strikes  me  that  it  ought  to  be 
considered  carefully  by  every  member  of  the  legislature, 
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interested  as  you  all  are  in  fche  welfare,  prosperity  and 

convenience  of  the  people  of  New  Jersey. 

There  is  another  striking  effect  of  legislation  of  this 
character.  It  necessarily  makes  a  monopoly  of  every  pub- 
lic utility  corporation  that  now  exists.  Under  it  competi- 
tion is  utterly  impossible.  No  gentleman,  nor  band  of 
gentlemen,  will  organize  a  corporation  to  operate  under 
such  legislation  as  this,  even  where  there  is  no  competi- 
tion, much  less  will  they  attempt  to  enter  into  competi- 
tion with  companies  already  entrenched  in  the  business. 
Now  the  current  political  practice  of  the  hour  is  the  ado- 
ration of  competition.  To  establish  and  maintain  competi- 
tion in  interstate  commerce  as  a  national  policy  was  the 
sole  purpose  for  which  the  Sherman  act  was  passed  more 
than  twenty  years  ago.  I  will  not  argue  whether  regu- 
lated monopoly  or  competition  is  better  in  the  long  run 
for  the  people ;  all  I  say  is  that  the  legislation  now  pro- 
posed by  this  bill  not  merely  commits  the  state  to  the 
policy  of  state  and  municipal  ownership,  in  so  far  as 
additional  plants  of  the  character  described  in  the  bill 
are  required,  but  it  will  make  an  absolute  monopoly  of 
every  public  utility  corporation  that  now  exists  in  the 
state,  because,  as  I  said,  there  is  and  can  be  no  competi- 
tion, for  the  reason  that  nobody  else  will  engage  in  the 
business  under  such  a  law  as  this. 

Having  said  so  much  about  the  general  features  of  this 
proposed  law,  I  shall  call  attention  to  some  of  its  sec- 
tions. At  the  end  of  section  two  the  bill  states:  "The 
governor  may  remove  any  commissioner  for  or  without 
cause."  This  is  not  a  very  important  point,  I  admit,  but 
it  indicates  at  least  the  haste  with  which  this  bill  must 
have  been  compounded.  Now  I  assume  that  no  gentle- 
man occupying  the  office  of  governor  of  this  state  would 
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ever  remove  without  cause  a  citizen  from  such  a  re- 
sponsible and  conspicuous  office  as  a  utility  commissioner 
under  this  act.  I  cannot  imagine  a  governor  doing  that. 
If  an  attempt  should  be  made  to  remove  him  for  cause 
he  would  be  entitled  to  notice,  a  hearing  to  ascertain  the 
facts,  and  to  the  judgment  of  the  governor  upon  the 
question  whether  he  should  be  dismissed  from  the  office 
or  not  for  the  cause  alleged.  But  it  has  been  held  dis- 
tinctly in  this  state  in  the  case  of  The  State  v.  Prit chard, 
arising  in  Jersey  City,  that  the  removal  of  a  public  offi- 
cer is  a  judicial  act,  and  cannot  be  done  by  the  governor. 
Our  constitution  prohibits  the  governor  from  exercising 
a  judicial  function.  We  have  a  court  of  impeachment, 
and  the  only  way  to  remove  a  public  official  from  office 
for  cause  is  to  have  him  impeached  by  the  house  of  as- 
sembly, tried  by  the  senate  sitting  as  a  court  of  impeach- 
ment, on  charges,  and  if  found  guilty  he  may  then  be 
removed  from  office.  That  case  you  will  find  reported  in 
36  N.  J.  L.,  page  101.  It  is  not,  as  I  said,  a  very  impor- 
tant matter,  because  perhaps  that  section  might  be 
dropped  as  unconstitutional  and  the  rest  stand.  I  simply 
mention  it  in  passing,  having  noticed  the  expression 
when  I  read  the  bill  some  time  ago. 

The  next  section  to  which  I  wish  to  call  your  attention 
appears  on  page  3,  and  is  section  16 : 

The  board  shall  have  power  (a)  To  investigate,  upon  com- 
plaint or  its  own  initiative,  any  matter  concerning  any  public 
utility  as  herein  defined,  (b)  From  time  to  time  to  appraise 
and  value  the  physical  property  of  any  public  utility  as  herein 
defined,  etc.  (c)  After  hearing,  by  order  in  writing,  to  fix  just 
and  reasonable  rates,  tolls,  charges,  schedules  or  joint  rates  to 
be  imposed,  observed,  and  followed  thereafter  by  any  public 
utility  as  herein  defined,  whenever  the  board  finds  any  existing 
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rates,  tolls,  charges,  schedules  or  joint  rates  to  be  unjust,  un- 
reasonable, insufficient  or  unjustly  discriminatory  or  to  be 
preferential  or  otherwise  in  violation  of  law. 

Now  I  concede  that  you  are  bound  by  a  mandate  of  the 
people,  delivered  by  both  political  parties,  to  provide  a 
rate-making  feature  in  our  legislation  relating  to  public 
utilities.  The  United  States  Supreme  Court  in  the  Knox- 
ville  case,  212  U.S.,  1,  speaking  of  rate  making  said:  "It 
is  a  delicate  and  dangerous  function,  and  ought  to  be  ex- 
ercised  with  a  keen  sense  of  justice  on  the  part  of  the 
regulating  body  met  by  a  frank  disclosure  on  the  part  of 
the  company  to  be  regulated."  I  think,  therefore,  in  so 
far  as  this  section  relates  to  the  fixing  of  rates,  it  ought 
only  to  be  administered  either  upon  the  initiative  of  the 
commission  itself,  a  responsible  body  of  capable  gentle- 
men, or  when  demanded  by  the  municipality  in  which  it 
is  alleged  that  there  is  some  injustice  or  excess  in  the 
rates  charged  by  a  public  utility  corporation.  To  leave  it 
as  it  is  would  invite,  or  at  least  permit,  any  one  of  the 
millions  who  patronize  utility  corporations  in  this  state 
to  plunge  the  municipality  where  he  lives,  and  the  state 
perhaps,  and  the  corporation  into  one  of  those  long,  ex- 
pensive and  often  futile  controversies  over  rates  or  dis- 
criminations, or  something  of  that  kind. 

The  next  section  to  which  I  wish  to  refer  is  on  page  5, 
subdivision  (c)  of  section  17.  That,  in  my  judgment,  is 
a  clause  of  very  doubtful  validity.  It  purports  to  give 
the  commission  power  to  compel  a  utility  corporation 
"to  establish,  construct,  maintain  and  operate  any  rea- 
sonable extension  of  its  existing  facilities."  That  is,  the 
commission  might  say  to  the  street  railway  company 
here  in  Trenton,  we  think  it  would  be  a  good  plan  to 
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have  a  street  railway  constructed  to  Lambertville.  The 
directors  of  the  company  and  the  stockholders  of  the 
company  might  say  "we  don't  think  it  would  be  a  pru- 
dent investment."  And  those  who  must  put  up  the 
money  to  pay  the  expense  of  such  an  extension  certainly 
ought  to  have  something  to  say  about  it.  Under  this  sec- 
tion, as  drawn,  they  have  nothing  to  say,  or  rather  can 
say  nothing  about  it;  and  if  that  provision  can  be  en- 
forced, which  I  doubt,  it  would  in  effect  compel  citizens 
interested  in  a  public  utility  corporation  to  take  money 
out  of  their  pockets  against  their  will  and  invest  it  in  a 
business  enterprise  against  their  judgment.  Now  is  that 
right?  I  think  that  clause  ought  to  be  amended,  if  it  is 
left  in,  so  as  to  provide  that  the  party  or  municipality 
which  insists  that  an  extension  shall  be  made  against  the 
judgment  of  the  companies  should  at  least  guarantee  the 
legal  rate  of  six  per  cent  as  a  net  income  on  the  money 
invested  in  the  extension.  It  certainly  ought  not  to  be 
left  as  it  is. 

That  is  one  of  the  reasons  why  there  has  been  an  abso- 
lute stoppage  of  the  investment  of  capital  in  this  state 
and  in  the  state  of  New  York  in  new  utility  enterprises, 
because  no  capitalist,  no  banker,  dares  to  invest  his  own 
money  or  the  money  deposited  with  him  for  investment 
in  a  business  enterprise  subject  to  such  a  provision  as 
that,  which  may  or  may  not,  after  years  of  litigation, 
turn  out  to  be  valid. 

Then  in  subdivision  (f)  of  section  17,  on  page  6  of 
this  bill  there  is  a  provision  relating  to  depreciation  ac- 
counts. I  must  admit  that  I  am  not  well  instructed  in 
matters  of  account,  but  as  I  read  that  subdivision  it  calls 
for  a  general  rule  whereby  depreciation  accounts  shall 
be  kept  by  all  companies  classified  under  the  act.  Now 
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then,  take  a  company  newly  formed,  with  its  plant  in 
good  order,  with  all  modern  facilities  installed:  That 
company  needs  a  very  different  depreciation  account 
from  an  old  company  in  a  dilapidated  condition,  and  the 
kind  of  a  depreciation  account  suitable  for  corporations 
in  one  locality  would  differ  widely  from  those  operating 
in  other  localities,  and  yet  under  the  broad  sweeping 
language  of  this  section,  no  matter  where  located  all 
utility  corporations  must  keep  the  same  kind  of  a  depre- 
ciation account  and  keep  the  same  kind  of  a  depreciation 
fund,  whether  needed  or  not. 

Then  in  subdivision  (f )  of  section  18,  on  page  7,  there 
is  another  provision  which  I  think  has  been  condemned 
as  invalid  by  the  court  of  appeals  of  the  state  of  New 
York  in  adjudicating  upon  a  similar  provision  in  the 
New  York  act.  That  section  purports  to  depose  the  di- 
rectors of  the  company,  nullify  their  judgment  as  to 
what  investments  should  be  made  of  the  company 's  capi- 
tal, and  to  substitute  for  their  judgment  the  opinion  of 
the  utility  commissioners,  who  have  no  interest  whatever 
in  the  financial  welfare  of  the  corporation.  As  I  recall 
the  case  of  the  Delaware  and  Hudson  Canal  Company, 
which  is  also  a  railroad  company,  the  court  of  appeals 
held  that  it  was  not  the  object  and  purpose  of  the 
New  York  statute  and  was  beyond  the  power  of  the  leg- 
islature to  depose  the  board  of  directors  from  the  man- 
agement of  the  company  in  which  their  funds  were  in- 
vested and  the  funds  of  the  stockholders,  whom  they 
represented,  and  to  substitute  in  their  place  and  stead 
three  or  five  commissioners,  who  necessarily  are  not  well 
informed  as  to  the  condition  of  the  affairs  of  the  com- 
pany and  have  no  interest  whatever  in  its  financial  suc- 
cess. 


236         Essays  and  Speeches  of  Frank  Bergen 

Again,  the  19th  section  of  the  bill,  at  the  bottom  of 
page  8,  is  an  extremely  important  one.  Let  me  read  it: 

No  public  utility  corporation,  domestic  or  foreign,  shall 
hereafter  purchase  or  acquire,  take  or  hold,  any  part  of  the 
capital  stock  of  any  other  public  utility  corporation  organized 
or  existing  under  or  by  virtue  of  any  law  of  this  state,  unless 
authorized  so  to  do  by  the  board.  No  stock  corporation  of  any 
description,  domestic  or  foreign,  other  than  a  public  utility 
corporation,  shall  purchase  or  acquire,  take  or  hold,  except  as 
collateral  security,  more  than  ten  per  centum  of  the  total  capi- 
tal stock  of  any  public  utility  corporation  organized  or  exist- 
ing under  or  by  virtue  of  any  law  of  this  state.  Every  assign- 
ment, transfer,  contract  or  agreement  for  assignment  or  trans- 
fer by  or  through  any  person  or  corporation  to  any  corpora- 
tion in  violation  of  any  of  the  provisions  hereof  shall  be  void 
and  of  no  effect.  No  such  transfer  shall  be  made  on  the  books 
of  any  public  utility  corporation.  Nothing  herein  contained 
shall  be  construed  to  prevent  the  holding  of  stock  heretofore 
lawfully  acquired. 

Now  see  how  that  affects  the  corporation  which  I  rep- 
resent. The  Public  Service  Corporation  of  New  Jersey 
was  organized  nearlv  eight  vears  ago  under  the  general 
corporation  act.  Its  object  was  to  rescue  a  lot  of  public 
service  corporations  that  were  in  a  deplorable  condition 
financially,  to  reconstruct  their  properties,  and  rehabili- 
tate their  plants,  in  order  that  they  might  be  made  valu- 
able and  capable  of  rendering  better  service  to  the  pub- 
lic than  in  the  past.  Some  seven  or  eight  years  ago  that 
company  raised  ten  million  dollars  in  cash,  issued  its 
stock,  sold  it  at  one  hundred  cents  on  the  dollar,  and 
with  that  money  undertook  the  task  of  rehabilitating  the 
properties  I  have  referred  to;  and  it  was  supposed  at 
that  time  that  ten  million  dollars  would  be  sufficient.  As 
a  matter  of  fact  more  than  forty  million  dollars  have 
been  put  in  to  date,  and  the  end  is  not  yet  in  sight.  The 
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method  by  which  these  underlying  companies  get  the 
money  to  improve  their  plants  is  to  issue  their  stoek  to 
the  Public  Service  Corporation,  which  buys  it.  The  Pub- 
lic Service  Corporation  borrows  the  money,  giving  a 
mortgage  to  secure  its  bonds,  or  issues  stock  to  its  stock- 
holders and  gets  the  money,  and  then  takes  that  money 
and  pays  for  the  stock  of  the  street  railroad  company, 
the  electric  light  company  and  the  gas  company,  and 
with  that  money  those  companies  continue  the  work  of 
enlarging,  extending,  improving  and  rehabilitating  their 
property.  Under  this  proposed  statute  that  aid  must  stop 
instantly ;  and  we  need  at  least  five  million  dollars  a  year 
to  continue  the  work  of  which  I  have  spoken.  The  Public 
Service  Corporation  was  organized,  as  I  have  said,  a 
little  less  than  eight  years  ago — I  think  in  May  or  April, 
1903.  It  has  already  expended  more  than  forty  million 
dollars  of  new  money,  cold  cash,  collected  from  its  stock- 
holders and  borrowed  on  bond  and  mortgage,  in  the  re- 
habilitation of  these  properties  which  it  controls.  How 
can  these  companies  get  five  million  dollars  a  year,  for 
at  least  five  years  in  the  future,  to  continue  that  work, 
if  such  a  clause  as  this  is  put  in  the  statute  books  of  New 
Jersey?  It  simply  prohibits  the  work.  Stops  it — just  as 
completely  as  the  statute  of  New  York,  commonly  and 
unjustly  called  the  Hughes  bill,  put  an  end  to  new  enter- 
prises of  a  public  utility  nature. 

The  next  section  to  which  I  wish  to  call  your  attention 
is  section  21,  on  page  9.  That  section  states : 

No  highway  shall  be  constructed  across  the  tracks  of  any 
railroad  company  at  grade,  nor  shall  any  railroad  company  or 
street  railway  company  lay  tracks  across  any  highway,  so  as 
to  make  a  crossing  at  grade,  nor  shall  any  railroad  or  street 
railroad   company  lay  tracks   across   any   other   railroad    or 
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street  railway,  without  first  obtaining  therefor  permission 
from  the  board;  provided,  however,  that  this  section  shall  not 
apply  to  the  replacement  of  lawfully  existing  tracks. 

This  provision  assimilates  street  railways  to  steam  rail- 
roads. Why,  the  very  plan  of  a  street  railway  requires 
it  to  be  laid  on  the  surface  of  streets,  and  necessarily  it 
crosses  other  streets  every  few  hundred  feet  in  cities, 
and  at  frequent  distances  everywhere.  This  bill  proposes, 
as  I  understand  it,  to  treat  street  railways  as  steam 
roads.  It  is  inconsistent  with  the  end  and  purpose  and 
object  of  street  railways. 

Then  there  is  another  section,  section  23,  which  pro- 
vides for  the  filing  within  thirty  days  after  the  passage 
of  the  act  of  a  list  of  officers  and  directors,  trustees,  ex- 
ecutive committee,  &c,  with  the  secretary  of  the  com- 
mission. Substantially  that  information  is  filed  in  obedi- 
ence to  law  by  every  corporation  annually  in  the  office 
of  the  secretary  of  state,  and  it  would  seem  to  be  un- 
necessary to  require  a  company  to  file  two  statements, 
containing  the  same  facts,  in  offices  in  the  same  building. 

I  shall  now  pass  on,  Mr.  Chairman,  to  sections  32,  33, 
34,  and  35 ;  and  these  sections,  in  order  that  they  may  be 
clearly  in  mind,  I  should  like  to  read  one  after  the  other. 

Section  32.  In  default  of  compliance  with  any  order  of  the 
board  the  person  or  public  utility  affected  thereby  shall  be 
subject  to  a  penalty  of  one  hundred  dollars  per  day  for  every 
day  during  which  such  default  continues,  to  be  recovered  in  an 
action  of  debt  in  the  name  of  the  state,  and  observance  of  the 
orders  of  the  board  shall  be  enforced  by  mandamus  and  in- 
junction in  appropriate  cases. 

That  statement  as  to  the  mandamus  is  perfectly  cor- 
rect and  unobjectionable.  It  is  the  proper,  orderly,  regu- 


Speech  on  Assembly  Bill  No.  167  239 

lar  and  civilized  way  of  testing  a  right  and  enforcing  a 
duty. 

Section  33  says : 

Any  person  who  shall  perform,  commit  or  do,  or  participate 
in  performing,  committing  or  doing,  or  who  shall  cause,  par- 
ticipate, or  join  with  others  in  causing,  any  public  utility  cor- 
poration or  company  to  do,  perform  or  commit,  or  who  shall 
advise,  solicit,  persuade,  instruct,  direct  or  order  any  officer, 
agent  or  employe  of  any  public  utility  corporation  or  com- 
pany to  perform,  commit  or  do  any  act  or  thing  forbidden  or 
prohibited  by  this  act,  shall  be  guilty  of  a  misdemeanor. 

Section  34  is  this : 

Any  person  who  shall  neglect,  fail  or  omit  to  do  or  perform 
or  who  shall  cause  or  join  or  participate  with  others  in  caus- 
ing any  public  utility  corporation  or  company  to  neglect,  fail 
or  omit  to  do  or  perform,  or  who  shall  advise,  solicit,  per- 
suade, instruct,  direct  or  order  any  officer,  agent  or  employe 
of  any  public  utility  corporation  or  company  to  neglect,  fail 
or  omit  to  do  any  act  or  thing  required  to  be  done  by  this  act, 
shall  be  guilty  of  a  misdemeanor. 

"Any  person" — that  you  see  is  personal.  I  believe  in  the 
current  notion  that  guilt  is  personal,  because  corpora- 
tions are  made  up  of  persons  and  persons  operate  cor- 
porations. 

Section  35  is  shorter  still.  It  is  levelled  at  the  corpora- 
tion itself : 

Any  public  utility  corporation  which  shall  perform,  commit 
or  do  any  act  or  thing  hereby  prohibited  or  forbidden,  or 
which  shall  neglect,  fail  or  omit  to  do  or  perform  any  act  or 
thing  hereby  required  to  be  done  or  performed  by  it,  shall  be 
guilty  of  a  misdemeanor. 

Section  36  I  will  make  the  subject  of  separate  comment. 
Those  of  us  who  are  members  of  the  bar,  at  least,  know 
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that  every  new  statute  law  is  an  edged  tool,  and  every 
statute  law  on  a  new  subject,  attempting  to  deal  compre- 
hensively with  important  matters  and  running  along  the 
border  lines  of  legislative  power,  suggests  questions  in 
almost  every  line,  sentence  and  paragraph ;  and  I  think, 
if  you  will  look  over  the  development  of  our  jurispru- 
dence, that  you  will  find  it  takes  on  the  average  thirty 
years  for  the  courts,  in  the  process  of  litigation,  to  in- 
form the  public  and  the  bar  exactly  what  a  statute  of 
that  character  really  means.  Take  the  familiar  history  of 
the  mechanics'  lien  law  as  an  illustration.  The  reason  is 
this :  No  one,  by  merely  reading  such  a  statute  and  con- 
fining his  observation  to  the  four  corners  of  the  act,  can 
depend  on  the  conclusion  drawn  from  reading  its  lan- 
guage, although  he  may  understand  every  word  of  it. 
Every  statute  passed  in  this  country  must  be  read  sub- 
ject, first,  to  those  few  underlying  principles  that  sup- 
port even  constitutions  themselves,  such  as  that  no  man 
can  be  made  a  judge  in  his  own  cause,  or  that  no  legisla- 
tion can  take  the  property  of  one  man  and  give  it  to  an- 
other. Such  things  as  these  are  underlying  principles 
that  need  not  be  incorporated  in  anyK  statute,  because 
they  must  be  kept  constantly  in  view  and  respected  by 
every  government  that  undertakes  to  maintain  civiliza- 
tion. Then,  every  statute  passed  by  the  legislature  of 
every  state  in  this  country  must  be  read  in  the  light  of 
the  constitution  of  the  United  States,  and  the  amend- 
ments to  the  constitution  as  they  have  been  interpreted 
and  expounded  by  the  supreme  court  of  the  United 
States  in  opinions  filling  more  than  two  hundred  vol- 
umes. 

That  is  not  all.  You  must  then  read  a  new  statute  sub- 
ject to  the  constitution  of  the  state  in  which  it  is  passed, 
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and  if  it  is  repugnant  to  any  provision,  or  to  any  impli- 
cation of  the  constitution  of  the  state  in  which  it  is 
passed,  to  that  extent  it  is  unenforceable,  illegal,  and 
void. 

And  that  is  not  all  yet.  In  reading  and  construing  a 
statute  law,  it  must  be  read  in  connection  with  other 
statutes  relating  to  the  same  subject,  that  is,  statutes  in 
pari  materia,  as  the  lawyers  say.  And  then  statutes  must 
be  read  by  the  changing  lights  of  public  policy,  and 
finally  in  the  twilight  of  the  police  power,  which  is  grow- 
ing to  be  a  higher  law  than  the  constitution.  So  that  no 
one,  lawyer  or  layman,  is  likely  to  get  any  rational  idea 
of  the  meaning  of  a  statute  by  simply  picking  up  the 
pamphlet  laws  of  the  year  in  which  it  is  passed,  and 
reading  its  language. 

My  object  in  reminding  you  of  these  things  is  this: 
This  bill,  if  it  should  become  a  law,  like  every  novel  stat- 
ute of  importance  running  along  the  border  lines  of  leg- 
islative power,  bristles  with  questions  that  can  only  be 
brought  before  the  courts  for  adjudication  in  litigation. 
You  cannot  take  this  statute  up  to  the  court  of  errors 
and  appeals  next  week  when  it  meets,  and  say  to  the 
court ' '  I  want  you  to  tell  the  people  of  this  state  whether 
this  thing  is  valid  in  every  particular,  and  whether  every 
order  made  under  it  by  the  commission  can  be  enforced 
according  to  its  terms."  Why,  the  court  could  not  an- 
swer such  a  question.  They  would  say  "we  are  not  here 
to  make  any  such  blanket  declaration.  We  will  decide 
each  question  as  it  is  presented."  But  when  a  contro- 
versy arises  between  a  public  service  corporation  and  a 
citizen,  or  a  municipality,  under  the  act,  or  some  one 
seeks  to  found  a  right  or  set  up  a  defence  based  upon  it, 
then  an  issue  may  be  framed,  and  that  question,  and  that 
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question  only,  is  all  that  the  court  can  consider  or  decide. 
Therefore  it  will  take  a  generation  before  anyone  can 
tell  the  effect,  the  scope,  the  meaning,  and  the  conse- 
quences of  a  radical  piece  of  legislation  such  as  is  em- 
bodied in  this  bill. 

These  sections  to  which  I  have  referred  emanated,  I 
think,  from  Kansas  and  Minnesota.  Some  time  in  the 
eighties  the  legislature  of  Minnesota  conceived  the  idea 
that  they  could  pass  an  act  appointing  a  commission  to 
regulate  public  utilities  and  fix  rates,  and  make  the 
judgment  of  the  commission  final,  so  that  there  could  be 
no  appeal  to  the  courts  whatever.  What  the  commission 
said  should  end  the  dispute;  that  it  was  the  be-all  and 
end-all  of  the  whole  matter.  And  the  courts  of  the 
state  of  Minnesota  sustained  that  act  and  said  it  was  a 
valid  exercise  of  the  legislative  power  of  the  state  of 
Minnesota.  But  a  railroad  company  that  had  been  af- 
fected by  the  act  claimed  that  it  infringed  the  rights  of 
the  company  under  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  and  in  that  way  a  case 
was  taken  to  the  supreme  court  of  the  United  States  at 
"Washington,  and  that  court  held  that  any  statute  that 
attempted  to  slam  the  doors  of  the  courts  in  the  face  of  a 
suitor  when  he  desired  to  enter  seeking  protection  or  re- 
dress is  unconstitutional  and  void.  That  ended  that  fea- 
ture of  legislation,  so  far  as  the  state  of  Minnesota  was 
concerned.  That  case  is  reported  in  134  U.S.  418. 

Then  another  effort  was  made  to  accomplish  the  same 
purpose — not  to  shut  the  doors  of  the  courts  absolutely 
against  injured  parties  as  Minnesota  had  attempted  to 
do,  but  to  make  it  so  dangerous  for  a  party  to  go  into  a 
court  of  justice,  if  he  claimed  that  he  was  being  injured 
under  such  laws,  that  he  would  not  dare  to  do  it.  And 
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that  is  the  origin  of  these  clauses  which  say  that  if  you 
do  not  obey  the  orders  made  by  the  commission,  if  you 
do  not  obey  these  statutes  in  every  particular,  no  matter 
whether  they  are  right  or  wrong,  and  yet  dare  to  go  into 
a  court  of  justice  and  ask  for  protection,  if  it  should 
turn  out  after  long  litigation,  and  perhaps  by  a  vote  of 
five  to  four  in  the  court  of  last  resort,  that  you  are 
wrong,  you  forfeit  one  hundred  dollars  a  day  from  the 
date  of  the  order  to  the  final  decision  of  the  case. 

Worse  than  that.  The  bill  goes  on  to  say  that  not  only 
the  omission — it  does  not  say  refusal  only — the  omission 
to  obey  these  orders  is  a  penal  offence,  subject  to  such  a 
penalty  as  I  have  mentioned,  but  it  is  also  a  criminal 
offence — a  criminal  misdemeanor,  for  which  anybody 
and  everybody  concerned  may  be  tried,  convicted  and 
sentenced  to  the  penitentiary,  perhaps  for  a  term  of 
years.  These  provisions  are  efforts  to  make  it  dangerous 
for  a  citizen  to  go  into  a  court  of  justice,  in  good  faith, 
upon  the  advice  of  counsel,  seeking  to  protect  his  prop- 
erty from  injury,  or  to  defend  himself  against  some  at- 
tack which  he  honestly  believes  to  be  unfounded  in  law. 
And  that  we  find  here  in  a  bill  introduced  into  the  legis- 
lature of  the  state  of  New  Jersey,  when  the  very  first 
section  of  the  first  article  of  the  constitution  of  this  state 
declares  that — "All  men  are  by  nature  free  and  inde- 
pendent, and  have  certain  natural  and  unalienable 
rights,  among  which  are  those  of  enjoying  and  defending 
life  and  liberty,  and  acquiring,  possessing,  and  protect- 
ing property."  Such  a  law  would  look  strange  by  the 
side  of  the  provision  of  Magna  Charta  that  courts  shall 
be  open  to  every  one,  and  justice  shall  not  be  sold,  re- 
fused, or  denied;  and  it  would  look  stranger  still  when 
compared  with  those  provisions  of  the  constitution  of  the 
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United  States — echoes  of  the  great  charter — which  de- 
clare that  due  process  of  law  and  the  equal  protection  of 
the  laws  shall  not  be  denied. 

This  kind  of  legislation  is  something  new  in  this  state 
and  in  this  country.  I  imagine  that  you  might  find  some- 
thing like  it  among  the  black-letter  statutes  of  the  Dark 
Ages;  but  for  America  I  am  happy  to  say  it  is  a  mon- 
strosity of  recent  birth  that  cannot  live  long  in  the  at- 
mosphere of  a  civilized  state. 

The  supreme  court  of  the  United  States  a  few  years 
ago  had  occasion  to  glance  at  legislation  of  this  character 
in  the  case  of  Cotting  v.  Kansas  City  Stock  Yards  Co., 
183  United  States  Reports,  at  page  79.  The  state  of 
Kansas  had  included  such  a  feature  in  a  statute  enacted 
there,  and  while  it  was  not  necessary  for  the  supreme 
court  of  the  United  States  in  that  case  to  decide  as  to  the 
validity  of  it,  because  the  case  turned  upon  another 
point,  yet  the  late  Justice  Brewer,  who  wrote  the  opinion 
of  the  court,  made  this  remark,  which  I  beg  leave  to  read 
although  it  is  quite  long,  for  whatever  was  written  by 
that  eminent  jurist  is  worthy  of  thoughtful  considera- 
tion by  every  one  who  has  occasion  to  consult  the  opin- 
ions of  the  supreme  court  of  the  United  States  for  in- 
struction. He  said  this : 

In  this  feature  of  the  case  we  are  brought  face  to  face  with 
a  question  which  legislation  of  other  states  is  presenting.  Do 
the  laws  secure  to  an  individual  an  equal  protection  when  he  is 
allowed  to  come  into  court  and  make  his  claim  or  defence  sub- 
ject to  the  condition  that  upon  a  failure  to  make  good  that 
claim  or  defence  the  penalty  for  such  failure  either  appropri- 
ates all  his  property,  or  subjects  him  to  extravagant  and  un- 
reasonable loss?  Let  us  take  some  illustrations  to  suggest  the 
scope  of  this  thought. 

Suppose  a  law  were  passed  that  if  any  laboring  man  should 
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bring;  or  defend  an  action  and  fail  in  his  claim  or  defence, 
either  in  whole  or  in  part,  he  should  in  the  one  instance  forfeit 
to  the  defendant  half  of  the  amount  of  his  claim,  and  in  the 
other  be  punished  by  a  fine  equal  to  half  of  the  recovery 
against  him,  and  that  such  law  by  its  terms  applied  only  to 
laboring  men,  would  there  be  the  slightest  hesitation  in  hold- 
ing that  the  laborer  was  denied  the  equal  protection  of  the 
laws?  The  mere  fact  that  the  courts  are  open  to  hear  his  claim 
or  defence  is  not  sufficient  if  upon  him  and  upon  him  alone 
there  is  visited  a  substantial  penalty  for  a  failure  to  make 
good  his  entire  claim  or  defence.  Take  another  illustration: 
Suppose  a  statute  that  every  corporation  failing  to  establish 
its  entire  claim,  or  make  good  its  entire  defence,  should  as  a 
penalty  therefor  forfeit  its  corporate  franchise,  and  that  no 
penalty  of  any  kind  except  the  matter  of  costs  was  attached 
to  like  failures  of  other  litigants,  could  it  be  said  that  the  cor- 
porations received  the  equal  protection  of  the  laws?  Take  still 
another  illustration:  Suppose  a  law  which,  while  opening  the 
doors  of  the  courts  to  all  litigants,  provided  that  a  failure  of 
any  plaintiff  or  defendant  to  make  good  his  entire  claim  or 
entire  defence  should  subject  him  to  a  forfeiture  of  all  his 
property  or  to  some  other  great  penalty;  then,  even  if,  as  all 
litigants  were  treated  alike,  it  could  be  said  that  there  was 
equal  protection  of  the  laws,  would  not  such  burden  upon  all 
be  adjudged  a  denial  of  due  process  of  law?  Of  course,  these 
are  extreme  illustrations,  and  they  serve  only  to  illustrate  the 
proposition  that  a  statute  (although  in  terms  opening  the 
doors  of  the  courts  to  a  particular  litigant)  which  places  upon 
him  as  a  penalty  for  a  failure  to  make  good  his  claim  or  de- 
fence a  burden  so  great  as  to  practically  intimidate  him  from 
asserting  that  which  he  believes  to  be  his  rights  is,  when  no 
such  penalty  is  inflicted  upon  others,  tantamount  to  a  denial 
of  the  equal  protection  of  the  laws.  .  .  .  But  when  the  legis- 
lature, in  an  effort  to  prevent  any  inquiry  of  the  validity  of  a 
particular  statute,  so  burdens  any  challenge  thereof  in  the 
courts,  that  the  party  affected  is  necessarily  constrained  to 
submit  rather  than  take  the  chances  of  the  penalties  imposed, 
then  it  becomes  a  serious  question  whether  the  party  is  not  de- 
prived of  the  equal  protection  of  the  laws. 
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As  I  stated,  the  court  did  not  decide  in  that  case  what 
the  legal  effect  of  that  provision  in  the  Kansas  statute 
was,  because  the  case  turned  on  another  point;  but  sub- 
sequently, in  a  case  entitled  Ex  parte  Young,  reported 
in  209  United  States  Reports,  123,  the  court  said,  at  page 
147,  in  passing  judgment  on  a  statute  which  attempted 
by  threatening  penalities  and  imprisonment  to  make  the 
decision  of  a  public  utilities  commission  final : 

A  law  which  indirectly  accomplishes  a  like  result  [to  make 
a  decision  of  a  utilities  commission  final]  by  imposing  such 
conditions  upon  the  right  to  appeal  for  judicial  relief  as 
works  an  abandonment  of  the  right  rather  than  face  the  con- 
ditions upon  which  it  is  offered  or  may  be  obtained,  is  uncon- 
stitutional. It  may  therefore  be  said  that  when  the  penalties 
for  disobedience  are  by  fines  so  enormous  and  imprisonment 
so  severe  as  to  intimidate  the  company  and  its  officers  from 
resorting  to  the  courts  to  test  the  validity  of  the  legislation, 
the  result  is  the  same  as  if  the  law  in  terms  prohibited  the 
company  from  seeking  judicial  construction  of  laws  which 
deeply  affect  its  rights. 

There  we  have,  then,  this  statement  of  Justice  Brewer, 
in  the  Cotting  case,  and  the  decision  of  the  supreme 
court  of  the  United  States  in  a  recent  case,  Ex  parte 
Young,  holding  that  these  provisions  which  say  to  a  cor- 
poration or  to  an  individual — because  this  statute  ap- 
plies to  both — that  if  you  dare  to  go  into  the  courts  of 
New  Jersey  and  solicit  protection  for  your  rights,  you  do 
it  at  the  risk  of  bankruptcy  and  imprisonment,  cannot 
stand  in  the  light  of  our  written  constitutions  and  of 
principles  of  justice  that  are  older  and  stronger  than 
any  constitution  that  was  ever  written. 

Think  of  such  provisions  in  a  statute  of  the  state  of 
New  Jersey — a  state  as  famous  for  the  purity  of  its  ad- 
ministration of  justice  as  Westminster  Hall.  Blot  these 
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sections  from  the  bill.  They  are  worse  than  useless.  They 
can  do  nothing  but  provoke  litigation  of  a  wasting  char- 
acter; they  can  have  no  beneficial  effect  whatever  on  the 
state  or  on  any  of  its  inhabitants. 

I  am  a  little  rusty  on  criminal  law,  but  I  have  an  im- 
pression that  there  is  a  statute,  or  a  common-law  rule, 
that  to  obstruct  the  administration  of  justice  is  itself  a 
crime ;  that  is,  if  a  person  knows  of  some  litigation  going 
on,  and  seeks  in  some  way  to  obstruct  it,  tries  to  spirit 
away  a  witness,  or  something  of  that  kind,  in  order  to 
obstruct  the  administration  of  justice,  he  commits  a 
crime.  And  yet,  is  not  the  design  of  these  sections  I  have 
read  exactly  that — to  obstruct  the  administration  of  jus- 
tice in  New  Jersey?  Can  they  have  any  other  purpose? 
The  courts  have  said  that  they  mean  that,  and  have  said 
how  vicious  and  worthless  they  are. 

But  that  is  not  all.  I  want  to  read  now  section  36 : 

The  performance,  omission  or  doing  by  any  public  utility 
corporation  of  any  act  or  thing  hereby  prohibited  or  forbid- 
den, or  the  neglect,  failure  or  omission  by  any  such  corpora- 
tion to  do  or  perform  any  act  or  thing  hereby  required  to  be 
done  or  performed  by  it,  shall  be  sufficient  ground  for  the  for- 
feiture of  the  charter  of  such  corporation  in  appropriate  pro- 
ceedings for  that  purpose  instituted  by  the  state. 

If  any  official  commits  an  error  of  judgment  and  does 
or  omits  to  do  something  which  the  courts  might  find 
ultimately  that  he  should  or  should  not  have  done,  the 
charter  of  the  company  becomes  subject  to  forfeiture 
and  its  property  may  be  destroyed.  For  that  reason 
when  I  read  the  extract  from  the  opinion  of  Justice 
Brewer  I  asked  you  to  give  me  your  close  attention  while 
I  read  his  remarks  on  that  feature  of  the  legislation 
which  he  was  then  criticising. 
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That  paragraph,  and  paragraphs  like  that  in  such  leg- 
islation, is  the  reason  why  no  man  dares  to  invest,  or  to 
advise  his  friends  to  invest  money  in  public  service  cor- 
porations where  such  laws  exist  or  where  there  is  a  seri- 
ous purpose  to  pass  them,  or  any  fear  that  they  may  be 
passed. 

Now  one  word  more  and  I  have  done.  The  Public  Serv- 
ice Corporation  of  New  Jersey,  and  the  corporations 
which  it  controls,  as  I  said  a  while  ago,  have  expended  a 
little  more  than  five  million  dollars  a  year  for  the  last 
eight  years,  and  have  borrowed  money  in  New  York, 
Philadelphia,  and  elsewhere,  and  have  expended  it  here 
in  New  Jersey  in  the  improvement,  enlargement  and  bet- 
terment of  these  great  instruments  of  public  service. 
While  the  companies  supposed  eight  years  ago  that  ten 
million  dollars  would  be  sufficient,  they  have  found  al- 
ready that  forty  million  dollars  are  not  sufficient,  and 
that  they  will  need  at  least  five  million  dollars  a  year  of 
new  money  for  the  next  five  years,  and  perhaps  longer, 
before  the  corporations  will  be  in  a  position  so  that  they 
can  finance  their  own  operations  and  be  brought  to  such 
a  state  of  efficiency  that  they  can  render  service  satisfac- 
tory to  themselves  and  to  their  patrons.  How  can  that 
money  be  obtained  with  such  a  law  as  this  on  the  statute 
books  ? 

Think  of  this  matter,  gentlemen,  in  its  broad  effect 
upon  the  prosperity  of  the  state,  and  upon  the  welfare  of 
the  people  of  the  state,  and  do  not,  I  beg  of  you,  crystal- 
lize a  dying  passion  into  a  destructive  statute  in  the  sec- 
ond decade  of  the  twentieth  century. 


SPEECH  ON  LOCAL  TRANSPORTATION* 

Mr.  President  and  Gentlemen: 

I  ACCEPTED  without  hesitation  a  courteous  invita- 
tion to  speak  to  you  this  evening.  Perhaps  if  I  had 
stopped  to  think  I  should  have  asked  your  president  to 
excuse  me,  making  bold  at  the  same  time  to  suggest 
someone  prominent  in  the  operation  of  our  local  trans- 
portation system,  who  might  have  given  a  more  practical 
turn  to  his  remarks  than  I  can  hope  to  do.  There  are, 
however,  aspects  of  this  matter  of  transportation  of  pas- 
sengers— I  refer  to  local  and  surburban  transportation 
— that  may  be  discussed  without  much  presumption  by 
those  who  do  not  claim  to  be  experts  in  the  business. 
There  are  social  and  economic  phases  of  the  matter  upon 
which  citizens  having  a  friendly  interest  in  the  public 
welfare  may  venture  to  discourse. 

Macaulay,  in  his  famous  third  chapter  in  which  he 
braved  the  reproach  of  descending  beneath  the  old-time 
dignity  of  history  in  order  that  he  might  give  to  Eng- 
lishmen of  the  nineteenth  century  a  true  picture  of  the 
life  of  their  ancestors,  makes  this  observation : 

Of  all  the  inventions,  the  alphabet  and  the  printing  press 
alone  excepted,  those  inventions  which  abridge  distance  have 
done  most  for  the  civilization  of  our  species.  Every  improve- 
ment in  the  means  of  locomotion  benefits  mankind  morally 
and  intellectually,  as  well  as  materially. 

This  passage,  perhaps,  accounts  for  the  intense  popular 
interest  in  the  subject,  and  if  the  statement  is  true, 

*  Speech  at  a  meeting  of  the  Wednesday  Club  in  Newark,  New 
Jersey,  1903. 
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should  we  not  deprecate  and  deplore  a  discussion  of  the 
problem  of  transportation — one  of  the  most  momentous 
and  difficult  we  have  to  deal  with  in  our  day — as  if  it 
affected  only  the  fortunes  of  a  few  corporations  that  are 
engaged  in  the  business  of  transporting  passengers  for 
hire? 

We  all  agree  that  great  improvements  have  been  made 
in  transportation  within  recent  years;  the  omnibus  and 
the  horse  car  have  almost  disappeared.  Public  convey- 
ances move  much  more  rapidly  than  formerly,  rates  of 
fare  have  diminished  and  the  length  of  the  journey  for  a 
single  fare  has  been  greatly  extended.  Besides,  except  in 
the  rush  hours,  trips  can  be  made  with  a  fair  degree  of 
ease  and  comfort.  These  advantages  are  chiefly  due  to 
the  fact  that  the  public  generally  furnishes  the  right  of 
way  for  street  railways  and  the  companies  do  the  rest.  If 
street  railway  companies  were  required  to  purchase  their 
rights  of  way  in  cities,  they  could  not  carry  on  business 
on  the  terms  that  now  prevail.  Indeed,  it  is  doubtful  if 
horse  cars  or  trolley  cars  would  ever  have  come  into  ex- 
istence if  companies  had  been  compelled  to  operate  them 
exclusively  on  private  rights  of  way.  This  fact  is  some- 
times lost  sight  of  in  the  discussion  of  the  relations  be- 
tween local  transportation  companies  and  the  public. 
The  obvious  benefits  obtained  by  the  public  from  im- 
proved methods  of  transportation  naturally  excite  a  de- 
sire for  more  improvements  and  greater  benefits,  so  that 
the  human  carrying  trade  is  not  only  a  subject  of  urgent 
public  interest,  but  has  become  a  task  that  taxes  the  wits 
of  transportation  companies  to  the  utmost. 

I  admit  that  a  weary  passenger  hanging  on  a  strap,  or 
a  lady  forcing  her  way  in  or  out  of  a  densely  crowded 
car  on  a  stormy  day,  is  not  always  in  a  humor  to  discuss 
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this  important  subject  temperately,  but  it  needs  discus- 
sion nevertheless — intelligent  and  temperate  discussion 
— the  kind  that  leads  to  improvement,  because  the  wel- 
fare of  millions  and  the  prosperity  of  great  cities  de- 
pend upon  it. 

It  may  be  in  order  for  us  in  considering  this  subject  to 
recall  the  fact  that  a  city  of  more  than  four  millions  of 
people  has  grown  up  within  a  century  from  small  begin- 
nings on  and  around  Manhattan  island — I  ignore  state 
and  county  lines.  Most  of  the  inhabitants  of  this  im- 
mense city  are  inclined  to  move  about  constantly  from 
place  to  place,  and  the  means  of  helping  them  to  do  so 
have  not  kept  pace  with  the  increase  in  the  number  of 
people  and  with  the  additional  increasing  desire  of 
people  to  be  constantly  on  the  move.  Knickerbocker  tells 
us  that  the  easv£oin£  Dutchmen  who  settled  on  Manhat- 
tan  island  two  centuries  and  more  ago  were  in  the  habit 
in  the  summer  time  of  sitting  in  the  shade  of  the  trees 
and  moving  just  fast  enough  to  keep  out  of  the  sun. 
From  that  extreme  of  delightful  idleness  we  have  gone 
to  another  extreme  of  ceaseless  and  strenuous  activity. 

In  an  article  on  the  transportation  of  New  York's  mil- 
lions, written  by  Mr.  Wheatly,  who  is  now  the  general 
manager  of  the  street  railways  in  this  neighborhood, 
published  in  the  World's  Work  last  May,  attention  is 
called  to  the  additional  work  thrown  on  street  railways 
by  the  enormous  height  of  modern  buildings  in  New 
York.  In  a  single  building  nearly  six  thousand  people 
assemble  every  day.  It  would  require  twenty-six  rail- 
road trains  of  six  cars  each  to  carry  them  comfortably  to 
their  homes.  The  Pennsylvania  Railroad  Company  runs 
twelve  trains  from  Jersey  City  between  the  hours  of  five 
and  seven  o'clock  in  the  evening,  which  are  commonly 
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called  the  rush  hours.  If  the  trains  averaged  no  more 
than  six  cars  each,  they  could  not  comfortably  carry 
from  New  York  half  of  the  inhabitants  of  a  single  build- 
ing in  the  evening.  About  3,700,000  passengers  are  car- 
ried on  the  street  railways  of  greater  New  York  every 
day,  and  400,000  on  the  lines  this  side  of  the  Hudson  in 
our  own  state. 

Extensive  additions  to  the  means  of  carrying  passen- 
gers in  thickly  settled  localities  are  seldom  undertaken 
until  required  by  congestion.  Years  are  sometimes 
wasted  in  disputing  and  litigating  over  plans  for  relief, 
and  by  the  time  additional  means  are  provided,  the  in- 
crease of  population  and  of  travel  begins  to  tax  them  to 
the  utmost,  and  so  it  comes  to  pass  that  we  have  a 
chronic  state  of  congestion  and  constant  cause  for  com- 
plaint. Elevated  roads  may  be  built  to  relieve  surface 
roads,  subways  constructed,  tunnels,  and  wonderful 
bridges,  but  the  multitude  is  still  too  many  for  the  engi- 
neer. The  very  means  provided  to  relieve  the  strain 
stimulate  travel  and  reproduce  again  and  again  the 
former  condition.  Statistics  collected  by  Mr.  Wheatly 
show  that  in  1860  the  number  of  rides  per  capita  per 
annum  of  the  population  on  Manhattan  island  was  47; 
in  1870  it  was  118 ;  in  1880  it  was  182 ;  in  1890  it  was 
283 ;  in  1900  it  was  388  and  for  the  current  year  (1903) 
it  is  estimated  at  415 — more  than  eight  times  now  as 
great  as  in  1860.  Part  of  this  per  capita  increase  is  due 
no  doubt  to  the  greater  number  of  nonresidents  who 
daily  visit  the  great  city.  A  similar  increase  however, 
has  occurred  everywhere.  As  travel  on  street  railways 
increases  much  faster  than  the  increase  of  population,  it 
is  estimated  that  the  street  railways  of  New  York  will 
have  twice  as  much  work  to  do  ten  years  hence  as  they 
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have  to-day.  In  view  of  the  fact  that  a  double-track 
street  railway  cannot  carry  more  than  20,000  passengers 
per  hour  in  either  direction,  even  when  the  cars  are  not 
delayed  by  other  vehicles,  it  does  not  seem  likely  that 
the  bridges,  tunnels  and  subways  now  under  construc- 
tion in  New  York  can  afford  relief  except  for  a  short 
time. 

I  have  referred  to  these  figures  and  to  the  experience 
of  our  big  neighbor  across  the  Hudson,  because  I  think 
the  two  together  contain  a  useful  lesson  and  perhaps  a 
warning  for  us.  We  have  a  similar  problem  on  our 
hands.  Our  transportation  system  here  in  Newark  is  in- 
adequate to  the  necessities  of  the  present,  and  to  the 
greater  needs  of  the  near  future.  It  does  not  fully  serve 
the  business  interests  of  the  city,  and  thousands  of 
people  are  subjected  by  it  to  inconvenience  every  day. 
We  have  a  condition  to  deal  with  that  will  be  made  worse 
by  delay.  The  street  railway  company,  no  matter  how 
well  disposed,  cannot  cope  with  it  alone ;  neither  can  the 
city.  Whatever  measure  of  success  is  possible  must  be 
brought  about  by  intelligent  cooperation.  Both  acting  to- 
gether, as  in  other  large  and  growing  cities,  could  afford 
considerable  relief.  Several  plans  have  been  put  forward, 
but  I  shall  not  discuss  them  or  express  a  preference  for 
one  over  the  others.  All  of  them  together,  judging  by  the 
experience  of  other  prospering  cities,  could  afford  but 
temporary  relief.  Each  decade  must  struggle  with  its 
own  problem  of  transportation,  and  although  a  perma- 
nent solution  seems  impossible  in  growing  cities,  every 
practical  improvement  should  be  made  promptly. 

If  you  censure  my  remarks  as  a  series  of  generalities, 
I  shall  not  complain  because  I  did  not  come  to  advocate 
or  oppose  any  particular  plan  or  suggestion  that  has 
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been  under  public  discussion,  but  rather  to  remind  you 
of  the  importance — of  the  magnitude  of  the  problem  we 
have  to  deal  with  and  to  deprecate  its  discussion  any- 
where in  a  querulous  spirit.  It  calls  for  and  is  worthy  of 
the  attention  of  the  most  far-sighted,  broad-minded  and 
public-spirited  gentlemen  in  the  community. 

Let  me  make  another  local  remark.  You  may  not  agree 
with  it,  but  I  am  sure  your  good  humor  will  survive  its 
expression.  Whoever  attempts  to  move  forward  in  this 
matter  of  improving  our  local  transportation  system, 
either  in  the  interest  of  the  public  or  of  the  street  rail- 
way company  and  with  the  best  intentions,  is  certain  to 
encounter  an  obstacle  exceedingly  difficult  to  overcome. 
I  shall  try  to  explain  it  as  clearly  as  possible  without 
giving  offence,  in  the  hope  that  rational  discussion  may 
sometime  diminish  or  remove  it.  The  present  manage- 
ment of  the  street  railways  operating  here  in  Newark  has 
inherited,  with  the  tracks  and  franchises,  a  hostile  senti- 
ment. It  is  a  troublesome  and  injurious  impediment,  and 
I  regret  the  necessitv  of  referring  to  it  at  all.  This  ad- 
verse  sentiment  is  strong  enough  to  embarrass  and  delav, 
possibly  to  prevent,  the  making  of  necessary  improve- 
ments in  our  street  railway  system  that  certainly  would 
be  more  beneficial  to  the  public  than  to  the  company.  We 
all  know  how  difficult  it  is  to  change  a  deep-seated  preju- 
dice, even  when  the  cause  of  it  has  ceased  to  exist,  and 
sometimes  efforts  to  do  so,  ascribed  to  wrong  motives, 
actually  aggravate  the  trouble.  That  seems  to  be  the  case 
in  the  matter  we  are  now  considering.  The  public  would 
be  pleased  with  better  service  than  the  street  railway 
company  can  at  present  render,  and  the  company,  desir- 
ing to  render  better  service,  is  advised  that  much  better 
service  cannot  be  rendered  in  the  central  part  of  Newark 
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especially,  without  making  important  changes  in  the 
routes  of  some  of  its  cars.  Several  plans  designed  for 
that  betterment  have  been  proposed,  only  to  be  met  with 
formidable  opposition,  so  that  the  company  has  been 
constrained  to  forego  its  efforts.  "When  a  clearer  distinc- 
tion can  be  made  between  good  intentions  and  ungodly 
motives  we  may  hope  for  some  decided  improvement, 
and  I  am  not  willing  to  believe  that  the  good  sense  and 
public  spirit  that  have  done  so  much  to  build  up  a  city 
like  Newark  can  fail  for  a  long  time  to  assert  themselves. 


THE  LAW  OF  MASTER  AMD  SERVANT* 

DURING  the  past  twenty  years  numerous  discon- 
nected statutes  have  been  enacted  by  the  Legisla- 
ture in  efforts  to  promote  the  welfare  of  workingmen. 
The  practice  of  employing  children  in  factories  has  been 
limited;  the  number  of  hours  that  shall  in  certain  cases 
constitute  a  day's  labor  has  been  prescribed;  a  law  to 
promote  the  amicable  adjustment  of  disputes  between 
employers  and  workmen  has  been  enacted;  rules  in- 
tended to  preserve  the  health  of  female  employees  in  fac- 
tories and  mercantile  establishments  have  been  laid 
down;  the  use  of  store  orders  in  payment  of  wages  has 
been  forbidden;  wages  have  been  made  preferred  debts 
in  certain  cases  of  insolvency,  and  several  statutes  relat- 
ing to  factories  and  workshops,  and  a  number  of  other 
laws  of  similar  character,  have  been  passed.  Some  of 
these  statutes,  notably  those  that  prohibit  injurious 
practices  which  formerly  prevailed,  have  been  benefi- 

*  Written  at  the  request  of  the  New  Jersey  Bureau  of  Labor 
and  Industry  in  1898.  My  object  in  writing  this  paper  was  to 
show:  (1)  that  the  present  law  on  the  subject  is  exclusively  judge- 
made,  and  has  come  to  be  a  mass  of  legal  subtleties  more  fruitful 
of  controversy  and  litigation  than  capable  of  doing  justice  either 
to  employer  or  employee;  (2)  to  suggest  that  the  law  itself  be 
improved  by  judicious  revision  and  restatement  in  the  form  of  a 
statute;  (3)  to  suggest  a  means  by  which  employers,  in  considera- 
tion of  paying  a  certain  sum  in  insurance  premiums,  would  be  re- 
lieved of  further  liability  and  claims  for  damages,  which  some- 
times absorb  more  than  the  profits  of  business  enterprises;  and 
(4)  to  provide  compensation  for  injuries  to  workmen  with  reason- 
able promptness  and  certainty.  In  the  statute  I  have  suggested,  I 
would  make  it  very  clear  that  the  great  variety  of  legal  quibbles 
which  now  too  often  constitute  successful  defenses,  should  no 
longer  be  permitted  to  have  that  effect. 


The  Lmr  of  Master  and  Servant  .'■'>  7 

cial ;  but  many  of  the  others,  being  directory  merely,  or 

passed    to    assuage    some    temporary    grievance,    have 

proved  to  be  of  but  little  value. 

But  in  this  body  of  statute  law  there  are  many  good 
suggestions  that,  by  comprehensive  and  intelligent  treat- 
ment, might  be  worked  into  a  system  of  considerable 
value  to  both  employers  and  employees. 

Besides  these  statutes,  there  is  an  important  body  of 
law  relating  to  workingmen  and  their  employers  that  ap- 
pears only  in  a  multitude  of  judicial  decisions.  No  effort 
seems  to  have  been  made  to  express,  in  the  form  of  a 
statute,  the  rights  of  workingmen  in  cases  of  injury  re- 
ceived in  the  course  of  their  employment.  These  judicial 
decisions,  drawn  from  what  are  called  the  principles  of 
the  common  law,  are  numerous  and  conflicting,  and  are 
often  the  result  of  subtle  logical  processes  difficult  for 
the  common  mind  to  follow  or  understand.  Some  of  the 
rules  of  law  on  this  subject  promulgated  and  generally 
agreed  upon  by  the  courts  are  as  follows  :• 

1.  A  master  who  has  used  due  diligence  in  the  selec- 
tion and  employment  of  his  servants  is  not  responsible 
for  an  injury  done  to  one  of  them  by  the  carelessness  of 
another  in  the  course  of  their  common  employment. 

2.  An  employer  contracts  with  his  employee  to  use 
reasonable  diligence  to  protect  him  from  unnecessary 
risks,  and  for  the  omission  of  such  diligence,  which  is 
equivalent  to  negligence  or  want  of  care,  he  will  be  an- 
swerable to  the  action  of  such  employee  for  all  the  dam- 
ages that  may  ensue. 

3.  The  duty  of  the  employer  to  the  employee  and  the 
implied  contract  between  them  is  to  the  effect  that  the 
employer  shall  furnish  proper  and  adequate  machinery 

*  They  have  been  taken  almost  literally  from  decisions  of  the 
courts. 
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and  appliances  for  his  work,  and  shall  employ  skilful 
and  competent  fellow-servants,  and  shall  use  due  and 
reasonable  care  to  that  end;  if  not,  he  is  liable  for  in- 
juries to  workmen  caused  by  such  omission  or  neglect. 

4.  If  an  employer  selects  a  workman  with  reasonable 
care  and  retains  him  after  notice  of  his  negligence,  he 
becomes  responsible  for  the  injury  that  may  be  caused 
by  the  act  of  such  negligent  workman. 

5.  A  workman  assumes  the  ordinary  risks  incident  to 
his  employment  and  also  the  risks  arising  in  consequence 
of  special  features  of  danger  known  to  him,  or  which  he 
could  have  discovered  by  the  exercise  of  reasonable  care, 
or  that  should  have  been  observed  by  one  ordinarily 
skilled  in  the  employment  in  which  he  engages. 

6.  In  case  an  infant  is  employed,  the  employer  is 
bound  to  explain  to  him  fully  the  hazards  and  dangers 
connected  with  the  business  and  to  instruct  him  how  to 
avoid  them.  The  instructions  and  precautions  given  must 
be  so  graduated  to  the  youth,  ignorance  and  inexperi- 
ence of  the  employee  as  to  make  him  fully  aware  of  the 
danger  and  to  place  him  substantially  in  the  same  posi- 
tion as  if  he  were  an  adult. 

7.  To  constitute  persons  fellow-servants,  they  need  not 
be  on  a  parity ;  it  is  sufficient  if  they  be  engaged  in  the 
same  common  work  and  acting  for  the  accomplishment 
of  the  same  general  purpose.  The  negligence  of  a  fore- 
man is  not  the  negligence  of  the  employer,  but  the  negli- 
gence of  a  president  of  a  corporation,  who  is  its  chief  ex- 
ecutive officer,  is  held  to  be  the  negligence  of  the  com- 
pany. 

The  decisions  in  the  different  states  relating  to  this 
subject  are  not  harmonious.  In  the  case  of  Rogers  Loco- 
motive Works  v.  Hand,  21  Vr.  464,  the  present  Chief 
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Justice,  dealing  with  one  of  the  features  of  the  law  of 
master  and  servant,  declared:  "To  attempt  to  explore 
the  adjudged  cases  on  this  subject  is  to  bewilder  one's 
self  in  a  maze  of  decisions  inconsistent  with  each  other 
and  often  irreconcilable  with  the  principles  at  the  foun- 
dation of  the  liability  of  the  master  to  the  servant. ' ' 

In  a  proceeding  by  a  workingman  to  enforce  a  dis- 
puted claim  for  injuries,  he  must  show  that  certain  facts 
exist  which,  under  the  law  as  laid  down  by  the  courts, 
impose  liability  on  the  employer.  The  employer,  by  way 
of  defence,  will  often  attempt  to  show  that  the  facts  dif- 
fer from  the  workman 's  version,  or  that  some  distinction 
exists  between  the  facts  stated  by  him  and  the  facts  of 
the  case  on  which  he  relies  as  a  precedent.  The  questions 
of  disputed  fact  are  generally  left  to  a  jury  to  decide, 
but  the  legal  distinctions  are  drawn  by  the  courts. 

In  many  cases  of  accident  the  stories  of  bystanders 
differ.  If  suit  is  brought  for  an  injury  and  the  case  pro- 
ceeds to  trial,  it  often  turns  out  that  liability  will  de- 
pend on  the  question  whether  a  defect  in  a  certain  ma- 
chine or  tool  which  caused  the  injury  was  obvious  or 
latent,  or  upon  the  frequency  with  which  inspection  of 
machinery  or  tools  was  made,  or  the  competency  of  the 
inspector,  or  whether  a  proper  degree  of  care  was  used 
by  the  employer  in  selecting  other  workmen  engaged  in 
the  same  employment,  and  whether  the  injured  work- 
man contributed  in  a  substantial  degree  by  his  own  neg- 
ligence to  the  injury.  Much,  controversy  often  arises  over 
the  question  whether  an  injury  was  the  result  of  the 
negligence  of  a  fellow-servant  engaged  in  a  common  em- 
ployment with  the  injured  workman,  or  was  the  result 
of  negligence  of  the  employer  or  of  some  one  represent- 
ing him.   These  and  kindred  conditions  afford  a  very 
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fruitful  field  for  controversy  and  litigation,  and  the  de- 
cision in  an  action  for  damages  often  turns,  not  on  the 
merits  of  the  case,  but  is  induced  by  the  ability  and  in- 
dustry displayed  by  one  party  or  the  other  in  collecting 
and  presenting  the  evidence  so  as  to  get  the  benefit  of 
the  law  as  stated  in  some  leading  case  or  recent  decision. 
The  result  is  that  many  meritorious  claims  for  injuries 
are  abandoned;  others  are  prosecuted  for  contingent 
fees,  and  sometimes  cases  are  worked  up  by  unscrupu- 
lous lawyers  on  a  very  weak  foundation  of  fact.  In  a 
word,  it  is  almost  impossible  that  substantial  justice  can 
be  administered  in  litigation  between  master  and  servant 
in  the  present  state  of  the  law.  Now  and  then  a  case  of 
this  kind  is  rightly  decided,  but  the  chances  are  against 
it.  The  growth  of  the  law  on  this  subject  is  in  the  direc- 
tion of  still  greater  complexity,  and  the  enlightened 
spirit  of  our  time  demands  reform. 

Efforts  have  been  made  in  recent  years  to  devise  some 
way  to  escape  from  this  deplorable  condition.  Companies 
have  been  formed  to  insure  employers  against  claims  for 
injury  by  their  workingmen.  Some  employers  have  tried 
to  get  rid  of  responsibility  and  bring  about  amicable  re- 
lations with  their  employees  by  providing  funds  for  the 
benefit  of  injured  workingmen  made  up,  in  part  at  least, 
from  their  wages.  Workingmen  have  themselves  organ- 
ized mutual  benefit  associations  to  obtain  compensation 
for  injuries  which  is  denied  to  them  either  by  the  lan- 
guage or  by  the  processes  of  law.  In  England  and  France 
laws  have  been  passed  requiring  payment  to  be  made  to 
all  workingmen  who  are  injured  in  the  course  of  their 
employment  (except  in  a  few  cases),  the  amount  of  the 
payments  being  graduated  according  to  the  extent  of  the 
injury.  The  English  act  went  into  effect  on  July  1  last 
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[1897],  and  no  reliable  information  as  to  its  practical 
value  has  as  yet  been  obtained  from  experience.  To  an 
American,  however,  the  act  seems  to  be  extremely  com- 
plicated and  one  likely,  in  its  administration,  to  give  rise 
to  more  perplexing  questions  and  litigation  than  it  will 
obviate. 

It  may  be,  indeed  it  is  probable,  that  the  law  relating 
to  the  liability  of  employer  to  employee  cannot  be  ex- 
pressed or  administered  in  such  a  way  as  to  be  entirely 
satisfactory  to  parties  on  both  sides  of  such  controversies 
as  often  arise  between  them.  But  improvement  is  often 
attainable  when  perfection  is  beyond  our  reach,  and  it  is 
not  a  good  reason  to  refuse  to  make  an  effort  to  improve 
the  law  because  a  perfect  code  cannot  now  be  written. 

The  first  step  in  a  practical  reform  in  this  particular 
would  seem  to  be  to  extract  the  rules  of  law  from  the 
voluminous  reports  of  cases,  in  so  far  as  they  are  wisely 
expressed,  and  revise  and  restate  them  in  the  form  of 
carefully-drawn  statutes.  A  lucid  expression  of  the  law 
is  indispensable  to  its  satisfactory  administration.  While 
legal  rights  remain  uncertain,  thev  will  be  difficult  and 
expensive  to  enforce.  A  commission  consisting  of  three 
or  five  gentlemen,  representing  employers,  employees 
and  the  legal  profession,  could  no  doubt  revise  and 
codify  the  law  relating  to  employer  and  employee  so  as 
to  improve  it  greatly.  Even  a  moderate  degree  of  success 
would  be  an  important  public  service. 

Contractors  and  other  employers  of  workmen  desire  to 
know  the  limit  of  probable  expense  in  carrying  on  an 
undertaking  in  which  workmen  must  be  employed.  The 
workmen  desire  compensation  for  injuries  sustained  by 
them  without  tedious,  expensive  and  vexatious  litigation 
over  nice  distinctions  of  fact  or  of  law,  the  compensation 
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to  be  paid  promptly  and  certainly,  even  though  moder- 
ate in  amount.  In  the  matter  of  certainty,  the  interests 
of  both  employers  and  employees  are  identical.  It  may 
seem  venturesome  to  make  a  proposition  to  accomplish 
both  of  these  objects,  but  probably  they  could  be  at- 
tained by  enacting  a  law  providing  for  the  organization 
of  a  company  to  insure  workmen  against  accidents,  the 
premium  to  be  paid  by  the  employer  in  consideration  of 
release  from  liability  for  accidents,  and  the  loss  to  be 
paid  by  the  company  to  the  employee.  It  is  desirable  to 
avoid  novel  contrivances.  Most  new  statutes  are  edged- 
tools  at  best.  They  do  not  always  mean  what  they  seem 
to  say,  because  they  must  be  read  (1)  subject  to  consti- 
tutional restraints;  (2)  in  connection  with  other  statutes 
in  pari  materia;  and  (3)  by  the  changing  lights  of  pub- 
lic policy  and  according  to  variations  in  judicial  senti- 
ment. It  would  seem,  therefore,  to  be  better  to  work  out 
the  problem  through  the  channels  of  well-settled  and 
familiar  law,  such  as  the  law  of  insurance,  instead  of 
wasting  many  years  in  trying  to  get  some  strange  new 
law  in  working  order. 

It  would  be  necessary,  or  at  least  prudent,  to  prescribe 
the  form  of  the  insurance  policy  in  the  law  so  as  to  ex- 
clude the  subtle  and  shifting  defences  which  now  make 
prosecution  of  claims  for  injuries  costly,  vexatious  and 
uncertain.  In  this  way,  perhaps,  if  good  sense  should  be 
allowed  to  dictate  the  necessary  statute,  the  law  of  mas- 
ter and  servant  and  its  administration  would  cease  to  be 
such  a  grievous  source  of  disappointment  and  irritation. 
The  employer  would  know  the  extent  of  his  liability  to 
his  employees,  and  the  workman  would  be  reasonably 
certain  of  compensation  in  case  of  injury  without  so 
much  risk  of  losing  both  his  case  and  his  situation. 


THE  EFFORT  TO  PROMOTE  UNIFORM 
LEGISLATION  AMONG  THE  STATES* 

Misera  est  servitus,  ubi  jus  vagum  aut  incertum. 

Mr.  President  and  Gentlemen: 

THE  movement  to  promote  uniform  legislation  among 
the  states  on  matters  in  which  the  people  have  inter- 
ests in  common  was  initiated  by  the  American  Bar  Asso- 
ciation more  than  twenty  years  ago,  acting  perhaps  on  a 
suggestion  made  by  the  late  Governor  Hill  of  New  York 
in  a  message  to  the  legislature.  The  bar  association  for 
many  years  after  its  organization  met  annually  at  Sara- 
toga and  listened  to  addresses  and  reports,  engaged  oc- 
casionally in  debate,  passed  a  few  resolutions  and  closed 
its  sessions  with  a  banquet  and  more  speeches,  after  the 
manner  of  similar  organizations. 

It  would,  however,  be  unjust  to  say  that  the  meager 
results  which  at  first  seem  to  be  the  total  outcome  of  the 
conventions  that  are  held  each  year  by  representatives  of 
various  groups  of  citizens,  are  the  be-all  and  end-all  of 
their  labors.  The  mere  attrition  of  individuals  is  apt  to 
dispel  darkness  and  improve  the  quality  of  common 
sense  which  ultimately  moulds  our  laws  and  constitu- 
tions as  well.  The  bar  association  realizing  the  inconven- 
ience, to  say  the  least,  of  numerous  inconsistent  and  ob- 
scure laws  purporting  to  control  social  relations  and 
business  transactions,  that  often  transcend  the  bounda- 
ries of  states,  at  its  meeting  in  1889  appointed  a  commit- 
tee on  uniform  state  legislation,  and  that  committee  per- 

*  Address  before  the  New  England  Society  of  Orange,  New 
Jersey.  February  4,  1911. 
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suaded  seven  states  to  send  representatives  to  a  confer- 
ence held  at  Saratoga  in  1892  to  consider  the  state  of  the 
law  on  subjects  in  which  uniformity  among  the  states 
would  be  beneficial,  and  to  frame  bills  to  bring  it  about. 
The  first  statute  providing  for  the  appointment  of 
commissioners  was  passed  by  the  legislature  of  New 
York  in  1890.  It  authorized  the  appointment  of  three 
commissioners 

to  examine  the  subjects  of  marriage  and  divorce,  insolvency,  the 
descent  and  distribution  of  property,  the  execution  and  probate 
of  wills  and  other  subjects,  upon  which  uniformity  of  legisla- 
tion in  the  various  states  and  territories  of  the  Union  is  de- 
sirable, but  which  are  outside  the  jurisdiction  of  the  congress 
of  the  United  States;  to  confer  upon  these  matters  with  the 
commissioners  appointed  by  other  states  and  territories  for  the 
same  purpose;  to  consider  and  draft  uniform  laws  to  be  sub- 
mitted for  approval  and  adoption  by  the  several  states,  and 
generally  to  devise  and  recommend  such  other  or  further  course 
of  action  as  shall  accomplish  the  purpose  of  this  act. 

Since  1892  many  other  states  have  appointed  commis- 
sioners for  the  same  purpose,  some  in  pursuance  of  stat- 
utes similar  to  the  New  York  act,  and  others  were  ap- 
pointed by  the  governors  of  the  states  without  legislative 
authority.  At  present  commissioners  have  been  ap- 
pointed, in  one  way  or  the  other,  by  forty-four  states, 
two  territories  and  the  District  of  Columbia,  and  have 
also  been  appointed  by  the  governors  of  Porto  Rico,  Ha- 
waii and  the  Philippine  Islands.  In  a  few  states  moder- 
ate appropriations  have  been  made  to  defray  the  ex- 
penses of  the  commissioners  and  to  promote  the  cause  of 
uniformity  in  legislation;  in  other  states  the  actual  ex- 
penses of  the  commissioners  have  been  provided  for,  and 
in  still  others  commissioners  have  been  appointed  with- 
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out  any  provision  to  reimburse  them  even  for  actual  ex- 
penses incurred. 

Since  1892  the  commissioners  have  met  annually  a  few 
days  before  the  annual  meeting  of  the  American  Bar 
Association,  and  at  the  same  place — the  bar  association 
now  meets  at  a  different  place  each  year.  It  has  gone  as 
far  west  as  Seattle,  and  met  last  year  at  Chattanooga. 

It  was  hard  for  some  years  to  arouse  much  interest  in 
the  movement.  The  plan  seemed  to  be  visionary,  and  the 
difficulties  encountered  were,  indeed,  amazing.  In  1895 
the  legislature  of  this  state  passed  an  act  providing  for 
the  appointment  of  commissioners  similar  to  the  New 
York  statute,  and  Messrs.  J.  Franklin  Fort  (since  gov- 
ernor), Joseph  D.  Bedle  (son  of  another  governor),  and 
myself  were  appointed  commissioners  to  represent  New 
Jersey.  Subsequently  Mr.  Woodrow  Wilson  (now  gov- 
ernor) succeeded  Mr.  Bedle,  and  was  in  turn  succeeded 
by  vice-chancellor  Emery.  Governor  Fort  was  succeeded 
by  Mr.  John  R.  Hardin.  From  this,  if  it  is  a  matter  of 
any  importance,  you  may  easily  ascertain  the  present 
personnel  of  the  New  Jersey  commission. 

The  commissioners  from  this  state  attended  a  con- 
ference held  at  Detroit  in  August,  1895.  The  confer- 
ence was  fairly  well  attended,  perhaps  a  dozen  states  be- 
ing represented;  but  it  appeared  that  during  the  whole 
course  of  the  movement  down  to  that  time  the  commis- 
sioners had  succeeded  only  in  persuading  a  few  states  to 
abolish  days  of  grace,  and  had  prepared  drafts  of  a  few 
other  bills  of  general  interest  that  had  not  been  passed 
by  the  legislature  of  any  state. 

Perhaps  the  method  by  which  the  commissioners  have 
endeavored  to  accomplish  the  object  of  their  appoint- 
ment may  best  be  illustrated  by  an  account  of  the  way 
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that  the  negotiable  instruments  law  was  prepared  in 
1895  and  '96,  and  its  subsequent  history. 

After  the  committees  appointed  at  previous  sessions  of 
the  conference  had  reported  " progress"  at  the  confer- 
ence in  Detroit,  one  of  the  commissioners  from  New  Jer- 
sey introduced  a  resolution  instructing  the  committee  on 
commercial  law  to  procure  a  draft  of  a  bill  to  codify  the 
law  relating  to  commercial  paper,  the  draft  to  be  based 
on  the  British  bills  of  exchange  act,  and  on  such  other 
sources  of  information  as  the  committee  might  deem 
proper  to  consult.  The  committee  was  also  instructed  to 
cause  its  draft  of  bill,  together  with  the  British  statute, 
to  be  printed  and  sent  to  every  commissioner  on  uniform 
laws  in  office,  and  invite  comments;  it  was  suggested 
that  comments  be  sent  by  the  commissioners  to  the  chair- 
man of  the  committee,  and  that  the  committee  meet  at  a 
time  to  be  appointed  by  its  chairman  to  revise  the  draft 
and  report  it  at  the  next  meeting  of  the  conference. 

The  British  statute  referred  to  is  the  bills  of  exchange 
act  passed  by  Parliament  in  1882,  and  subsequently  by 
the  legislatures  of  all  the  British  colonies.  It  was  de- 
signed to  codify  the  law  relating  to  bills  of  exchange, 
checks  and  promissory  notes. 

The  committee  referred  to  in  the  resolution  passed  at 
Detroit  employed  Mr.  John  J.  Crawford,  of  New  York, 
who  is  a  recognized  authority  on  the  law  of  commercial 
paper,  to  make  a  draft  of  the  proposed  bill.  Mr.  Craw- 
ford completed  the  draft  in  December,  1895,  and  it  was 
thereupon  carefully  revised  by  the  committee.  Anno- 
tated copies,  together  with  copies  of  the  British  bills  of 
exchange  act,  were  sent  to  the  commissioners  of  the  dif- 
ferent  states,  and  to  prominent  jurists  throughout  the 
country  who  had  made  a  special  study  of  the  law  relat- 
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ing  to  commercial  paper,  and  criticism  and  suggestions 
were  called  for.  Several  valuable  comments  were  re- 
ceived. The  bill  was  again  printed  and  circulated  for 
further  criticism,  and  reported  to  the  conference  of  com- 
missioners at  a  meeting  held  at  Saratoga  in  August, 
1896,  where  it  was  carefully  revised,  section  by  section, 
by  all  the  members  of  the  conference. 

The  British  act  was  prepared  principally  by  Mr.  L.  D. 
Chalmers,  who  in  1896  was  in  India.  A  copy  of  the  bill 
drafted  by  Mr.  Crawford  was  sent  to  him  with  a  request 
for  his  criticism.  Mr.  Chalmers  approved  the  draft  and 
referred  the  committee  to  others  who  had  assisted  in  the 
preparation  of  the  British  act,  and  copies  were  also  sent 
to  them  for  criticism.  Comments  upon  the  bill  were  fa- 
vorable in  nearly  every  particular.  One  gentleman,  who 
had  much  to  do  with  the  preparation  of  the  British  act, 
wrote  as  follows : 

I  assume  that  the  object  you  have  in  view  is  not  to  alter  the 
existing  law,  except  so  far  as  may  be  necessary  in  order  to  as- 
similate the  laws  in  the  different  states  of  the  Union,  and, 
therefore,  you  do  not  desire  me  to  notice  the  cases  in  which  I 
think  your  amendments  of  the  law  have  been,  in  my  opinion 
improvements.  You  only  wish  me  to  criticise  your  bill  as  an 
enactment  of  the  law  merchant  unmodified  by  statute  law, 
English  or  American.  Allow  me,  then,  at  the  start,  to  state 
that,  in  my  opinion,  the  language  of  your  bill  is  singularly 
felicitous;  it  is  more  clear,  concise,  less  stiff  and  artificial  than 
that  of  our  bills  of  exchange  act,  and  that,  in  this  respect  (one 
by  no  means  unimportant),  your  draft  is  an  improvement  on 
our  act. 

The  draft  prepared  by  Mr.  Crawford  was  completed  at 
Saratoga,  and  referred  to  the  states  in  which  commis- 
sioners had  been  appointed,  for  passage.  Connecticut  had 
the  honor  of  passing  the  bill  first.  It  was  passed  by  the 
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legislature  of  that  state  on  April  5,  1897,  and  has  since 
been  passed  by  the  legislatures  of  thirty-three  states;  by 
congress  for  the  District  of  Columbia,  and  by  the  legis- 
latures of  the  territories  of  Arizona  and  New  Mexico, 
and  by  Hawaii — thirty-eight  in  all. 

The  negotiable  instruments  act  contains  one  hundred 
and  ninety-six  sections,  and  fills  thirty-three  octavo 
pages.  There  are,  on  the  average,  six  sections  to  a  page. 
The  rules  of  law,  tersely  stated  in  the  act,  were  extracted 
from  upwards  of  three  thousand  portly  volumes  of  stat- 
ute and  case  law  to  be  found  in  the  libraries  of  America 
and  the  British  empire.  It  is,  I  think,  the  most  consum- 
mate piece  of  codification  to  be  found  in  the  legal  litera- 
ture of  our  language.  But,  unhappily,  the  act  cannot  be 
implicitly  relied  on  as  a  uniform  law,  even  among  the 
states  and  territories  in  which  it  has  been  enacted,  be- 
cause it  has  already  been  amended  in  several  states  in  a 
few  particulars,  and  without  the  concurrence  of  the 
other  states  in  which  the  original  bill  had  been  passed. 
Still,  the  act  is  the  nearest  approach  to  a  uniform  law 
among  the  states  that  has  ever  been  made,  and  I  doubt 
if  it  is  possible  for  the  states  to  agree  on  a  bill  codifying 
the  law  on  any  other  important  subject  to  the  extent  of 
their  agreement  in  the  case  of  the  law  of  negotiable 
instruments. 

The  negotiable  instruments  act  has  not  only  been 
amended  repeatedly,  but  it  has  fallen  a  prey  to  those 
who  follow  the  trade  of  writing  books.  No  less  than  five 
huge  volumes  have  been  published,  by  which  clouds  of 
learning  have  been  gathered  around  the  act,  impairing 
its  vitality  and  threatening  its  life.  But  this  is  not  a  new 
disappointment  to  those  who  have  entertained  the  im- 
pression in  all  ages  that  laws  can  be  written  so  that  their 
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meaning  may  be  discerned  by  everyone  of  ordinary  in- 
telligence. Possibly  this  complaint  is  unreasonable. 

Gibbon,  in  his  chapter  on  the  Roman  jurisprudence, 
shrewdly  observes  that  it  is  the  first  care  of  a  reformer 
to  prevent  any  future  reformation;  and  it  was  for  this 
reason,  perhaps,  that  Justinian,  in  order  to  maintain  the 
integrity  of  the  text  of  the  Pandects,  the  Institutes  and 
the  Code,  in  which  he  had  collected  the  wisdom  of  the 
Roman  lawyers,  denounced  the  penalties  of  forgery 
against  any  one  who  should  presume  to  interpret  or  per- 
vert his  sovereign  will.  But  within  six  years  after  Jus- 
tinian's promulgation  of  the  Civil  Law,  he  published  a 
revised  edition  of  the  Code  with  two  hundred  supple- 
ments or  amendments,  and  fifty  decisions  on  the  darkest 
and  most  intricate  points  of  the  older  jurisprudence. 

The  history  of  jurisprudence  teaches  us  clearly  that  it 
is  impossible  to  prevent  efforts  to  improve  the  law,  and 
there  are  very  few  who  feel  incompetent  to  undertake 
the  task.  After  all,  many,  perhaps  most,  of  the  laws  that 
man  can  frame  are  but  mutable  and  fleeting  things,  ex- 
pressing  the  opinion,  perhaps  the  passion,  of  the  hour, 
and  are  afterward  amended,  repealed  or  disregarded. 

Since  the  negotiable  instruments  bill  was  completed 
and  recommended  for  passage  several  other  bills  on  other 
subjects  have  been  prepared  in  substantially  the  same 
manner  and  recommended  by  the  conference  of  commis- 
sioners to  the  different  states  and  territories  and  our  pos- 
sessions for  passage,  notably  bills  relating  to  sales  of 
personal  property,  warehouse  receipts,  bills  of  lading, 
transfer  of  stock,  and  divorce.  The  bill  relating  to  di- 
vorce, however,  was  framed  by  a  congress  that  met  in 
Washington  and  subsequently  in  Philadelphia  a  few 
years  ago,  and  was  adopted  by  the  conference  of  commis- 
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sioners — the  commissioners  themselves  realizing  that  it 
is  impossible  to  frame  rules  that  can  be  enforced  so  as  to 
confine  the  deportment  of  Cupid  within  proper  bounds. 
The  warehouse  receipts  act  has  been  passed  by  the  legis- 
latures of  nineteen  states,  including  New  Jersey,  and  by 
congress  for  the  District  of  Columbia.  The  bill  relating 
to  sales  of  personal  property  has  been  passed  by  the 
legislatures  of  six  states,  including  New  Jersey,  and  by 
the  territory  of  Arizona.  The  divorce  act,  so  far  at  least 
as  it  relates  to  jurisdiction  and  procedure  in  divorce 
cases,  has  been  passed  by  the  legislatures  of  Delaware, 
New  Jersey  and  "Wisconsin;  the  bills  of  lading  act  has 
been  passed  by  the  legislatures  of  Maryland  and  Massa- 
chusetts; and  the  stock  transfer  act  by  Massachusetts, 
Maryland  and  Louisiana. 

The  commissioners  representing  New  Jersey  in  the 
conference  were  constrained  to  withhold  their  assent  to 
the  bills  relating  to  transfers  of  stock  and  bills  of  lading, 
for  the  reason  that  those  bills  are  not  an  expression  of 
the  law  on  those  subjects  as  it  exists  generally  through- 
out the  country,  but  express  the  views  as  to  what  the  law 
on  those  subjects  should  be  in  the  opinion  of  gentlemen 
representing  large  commercial  interests,  and  they  are 
opposed  by  others.  Those  bills  purport  to  make  certifi- 
cates of  stock  and  bills  of  lading  as  fully  negotiable  as  a 
bond  payable  to  bearer,  or  a  promissory  note  endorsed  in 
blank ;  so  that  a  person  who  happens  to  find  a  certificate 
of  stock  endorsed  in  blank,  or  a  bill  of  lading,  or  steals  it 
from  the  real  owner,  may,  by  selling  it  to  a  purchaser 
buying  in  good  faith,  transfer  the  title  of  the  real  owner 
to  the  purchaser.  The  New  Jersey  commissioners  think 
that  the  law  which  permits  a  dishonest  person,  who  hap- 
pens to  find  or  steals  a  negotiable  instrument,  to  divest 


Effort  To  Promote  Uniform  Legislation       271 

the  real  owner  of  his  property  should  not  be  extended 
beyond  its  present  limits.  The  arguments  for  and  against 
the  proposed  change  in  the  law  relating  to  certificates  of 
stock  and  bills  of  lading  cannot  be  summarized  and  pre- 
sented within  the  time  that  I  may  expect  you  to  hear  me. 
It  is  an  interesting  controversy  and  much  has  been  said 
and  written  on  both  sides. 

Let  me  venture  here  to  express  the  opinion  that  a  bill 
designed  to  codify  the  law  on  any  given  subject  should 
contain  nothing  more  than  a  terse  and  lucid  statement  of 
the  law  as  it  is ;  and  such  a  bill  designed  to  promote  uni- 
formity among  the  states  should  state  the  law  according 
to  the  weight  of  authority  on  points  where  the  laws  of 
the  states  differ.  "A  code,"  said  Judge  Chalmers, 
li should  be  formed  on  a  firm  basis  of  experience" — a 
statement  that  was  approved  by  Lord  Herschell,  and  fol- 
lowed by  Sir  Frederick  Pollock.  A  departure  from  this 
wise  rule  may  be  found  in  the  Sherman  Act,  that  has 
perplexed  the  bench  and  bar  of  our  country  for  a  dozen 
years  and  is  depressing  business  seriously.  The  learned 
gentlemen  who  prepared  that  act  may  have  considered 
the  subject  carefully,  as  we  are  assured  by  Senator  Ed- 
munds, but,  evidently,  they  did  not  succeed  in  express- 
ing their  conclusions  happily.  They  probably  intended  to 
do  nothing  more  than  frame  a  bill  to  make  the  common 
law  of  England  relating  to  monopoly  and  restraint  of 
trade  a  part  of  the  statute  law  of  the  United  States,  to 
fill  a  void  in  our  national  jurisprudence;  but  it  is  sup- 
posed or  feared  that  the  act  goes  further,  and,  if  so,  no 
one  can  tell  exactly  how  far.  Certainly  the  logical  impli- 
cations of  the  Sherman  Act  have  a  dangerous  appearance, 
and  if  they  should  be  enforced,  they  would  create  havoc 
in  many  lines  of  honest  industry  and  commerce.  The 
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same  thing,  however,  may  be  said  of  the  body  of  law 
from  which  the  Sherman  Act  was  extracted.  But  in 
studying  the  act  and  trying  to  foresee  its  effects  and  con- 
sequences we  should  remember  the  remark  of  Burke  that 
things  seldom  go  to  their  logical  illations.  Congress  is  un- 

ODD  © 

willing  to  revise  the  Sherman  Act,  realizing,  it  may  be, 
the  difficultv  of  stating  the  old  law  more  correctlv  in  a 
few  words,  or  fearing  that  some  guilty  corporation  may 
escape  whipping,  and  the  courts  will  probably  find  it  im- 
possible to  disregard  the  letter  of  the  law  without  tran- 
scending the  limits  of  their  authority.  A  fair  reading  of 
the  act  might  lead  to  the  conclusion  that  it  was  not  the 
purpose  of  its  authors  to  prevent  combinations  in  various 
lines  of  industry  that  do  not  create,  or  seriously  threaten 
a  monopoly,  or  restrain  trade  to  a  substantial  degree; 
but  the  intention  of  the  draftsman  of  a  bill  and  the  legal 
meaning  of  a  statute  in  the  same  words  are  sometimes 
different.  In  the  course  of  a  month  or  so  we  shall  perhaps 
know  more  about  the  Sherman  Act,  and  if  it  should  turn 
out  to  mean  what  many  people  fear,  we  may  be  sure  that 
sooner  or  later  it  will  go  the  way  of  the  fugitive  slave 
law.  I  have  referred  to  it  simply  to  illustrate  the  diffi- 
culty and  danger  of  attempting  to  express  the  legal 
learning  of  the  past  in  the  form  of  short  statutes. 

A  year  ago  a  convention  was  held  in  the  city  of  Wash- 
ington, under  the  auspices  of  the  National  Civic  Federa- 
tion, for  the  purpose  of  promoting  the  cause  of  uniform 
legislation  among  the  states.  Many  of  the  commissioners 
appointed  in  the  different  states  attended  the  conference, 
and  others  also  attended  who  had  theretofore  taken  no 
part  in  the  movement.  The  discussion  of  various  aspects 
of  the  movement  continued  for  several  days,  and  at  the 
close  the  conference  recommended  that  the  states  that 
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had  not  already  done  so  should  enact  without  delay  the 
negotiable  instruments  act,  the  warehouse  receipts  act, 
the  sales  act,  the  bills  of  lading  act  and  the  uniform 
divorce  act — omitting  to  recommend  the  adoption  of  the 
stock  transfer  act. 

The  movement  to  bring  about  uniform  legislation 
among  the  states  on  subjects  in  which  a  very  large  ma- 
jority of  the  people  would  agree  that  the  law  should  be 
uniform  throughout  the  country  has  proceeded  so  far  as 
to  force  the  conclusion  upon  us  that  to  bring  about  that 
result,  within  the  lifetime  of  a  generation,  by  the  volun- 
tary action  of  the  states,  is  impossible.  The  work  so  far 
has  progressed  almost  as  slowly  as  the  gods  of  Homer 
moved  through  space — they  took  a  step  and  ages  had 
rolled  away.  One  reason  for  this  lack  of  progress  is  be- 
cause there  is  but  little  militant  popular  sentiment  back 
of  the  movement,  and  the  work  is  almost  literally  as  dry 
as  dust.  The  discussion  of  the  subject,  however,  has  cre- 
ated a  feeling  that  such  uniformity  is  desirable  and 
would  be  beneficial;  but  the  people  have  failed  to  per- 
ceive any  acute  necessity  for  it.  Besides,  there  is  a  reluc- 
tance, on  the  part  of  many  states  to  change  their  laws, 
even  in  minor  particulars,  to  obtain  the  indefinite  benefit 
of  uniformity  with  other  states.  This  feeling  has  existed 
throughout  the  entire  course  of  our  national  life,  and  has 
found  expression  in  various  ways. 

In  the  critical  period  of  American  history — or  at  least 
in  one  of  its  critical  periods — from  the  time  when  the 
Declaration  of  Independence  was  promulgated  to  the  in- 
auguration of  Washington,  it  was  said  that  some  of  the 
people  thought  locally,  and  others  thought  continentally. 
We  are  still  divided,  to  some  degree,  along  the  same  line. 
The  local  thinkers  of  the  olden  time  were,  I  suppose,  the 
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home  rulers  of  those  days,  who  were  fond  of  the  inde- 
pendence and  sovereignty  of  the  states.  Those  who 
thought  continentally  now  and  then  saw  an  empire  in 
their  dreams.  During  the  first  half  of  our  national  life 
the  local  thinkers  in  the  main  predominated.  During  the 
second  half,  or  since  the  beginning  of  the  Civil  War,  the 
outlines  of  the  states  have  been  slowly  fading  from  the 
map  of  our  country.  The  continental  thinkers  are  pre- 
dominating. The  discovery  and  development  of  the  hid- 
den things  in  the  federal  constitution  and  its  amend- 
ments have  given  to  congress  a  range  of  legislative 
power  formerly  unsuspected  by  many,  and  by  which  I 
imagine  the  fate  of  the  country  will  be  determined  ulti- 
mately. In  deciding  the  case  of  Stockton,  Atty.  Gen.  of 
New  Jersey,  v.  Baltimore  &  New  York  Railroad  Co.,  in 
August,  1887,  the  year  in  which  the  Interstate  Commerce 
Act  was  passed,  the  late  Joseph  P.  Bradley,  a  justice  of 
the  supreme  court  of  the  United  States,  said : 

We  think  that  the  power  of  congress  is  supreme  over  the 
whole  subject  [interstate  commerce],  unimpeded  and  unem- 
barrassed by  state  lines  or  state  laws;  that,  in  this  matter,  the 
country  is  one,  and  the  work  to  be  accomplished  is  national; 
and  that  state  interests,  state  jealousies,  and  state  prejudices 
do  not  require  to  be  consulted.  In  matters  of  foreign  and  inter- 
state commerce  there  are  no  states.  [32  Federal  Rep.,  at  page 
17.] 

After  sixteen  years  of  experience  in  the  effort  to  pro- 
mote uniform  legislation  among  the  states  by  their  vol- 
untary action,  I  am  beginning  to  think  continentally, 
and  coming  to  the  conclusion — reluctantly  I  admit — that 

we  shall  never  gret  the  benefits  of  uniform  legislation  un- 
to D 

til  the  federal  constitution  is  construed  or  amended  so  as 
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to  give  congress  power  to  enact  general  laws  on  subjects 
of  common  concern  that  shall  be  binding  on  all  the 
people  wherever  the  sovereignty  of  the  union  extends.  It 
would  not  require  very  much  enlargement  of  the  com- 
merce clause  of  the  federal  constitution  beyond  its  pres- 
ent dimensions  to  confer  on  congress  power  to  pass  ef- 
fectively all  the  bills  relating  to  commercial  paper  and 
to  regulate  commercial  transactions  which  the  commis- 
sioners  on  uniform  laws  have  framed  during  the  past 
twenty  years.  But  I  would  not  stop  there.  If  we  must 
look  to  Washington  for  relief  from  the  complexity  of 
much  of  our  jurisprudence,  congress  should  have  the 
power  also  to  enact  general  laws  on  the  subject  of  wills, 
conveyances,  marriage  and  divorce,  and  on  other  sub- 
jects in  which  the  people  have  interests  in  common.  Be- 
sides, I  think  congress  should  also  have  power  to  create 
corporations  to  carry  on  every  legitimate  commercial 
business,  subject  to  such  restrictions  and  regulations  as 
experience  in  the  states  has  suggested.  We  have  an  act  of 
congress  under  which  most  of  our  banking  business  has 
been  carried  on  successfully  for  nearly  fifty  years.  The 
states  never  would  have  agreed  on  such  a  law.  A  national 
law  on  the  subject  of  bankruptcy  has  superseded  the  con- 
flicting laws  of  the  several  states  on  the  subject  of  insol- 
vency. The  quality  of  our  food  and  medicine  is  pre- 
scribed at  Washington.  Besides,  congress  has  recently 
invaded  the  states  and  levied  an  income  tax  on  nearly 
all  of  our  corporations,  and  by  and  by  individuals  may 
be  visited  for  the  same  purpose.  The  prejudice  against 
these  important  acts  of  congress,  or  similar  statutes,  that 
once  was  violent,  has  almost  entirely  passed  away.  We 
see  their  benefits  more  clearly  as  our  fears  vanish.  Why 
may  we  not  expect  to  gain  similar  advantages  by  con- 
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gressional  legislation  on  the  other  subjects  I  have  men- 
tioned ? 

Commerce,  whether  we  like  it  or  not,  has  outgrown  the 
states,  and  it  would  be  wiser  for  the  national  government 
to  license  and  control  our  giants  of  trade,  as  they  do  in 
England  and  Germany,  in  order  that  they  may  contend 
successfully  in  the  market-places  of  the  world,  than  to 
continue  its  efforts  to  cripple  or  destroy  them  by  litiga- 
tion. Besides,  we  need  a  new  birth  of  commercial  law 
dedicated  to  the  proposition,  expressed  by  Emerson,  that 
man  helps  himself  by  larger  generalization. 
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If  I  am  in  any  degree  right,  popular  government,  especially 
as  it  approaches  the  democratic  form,  will  tax  to  the  utmost  all 
the  political  sagacity  and  statesmanship  of  the  world  to  keep 
it  from  misfortune.  Happily,  if  there  are  some  facts  which 
augur  ill  for  its  success,  there  are  others  which  suggest  that  it 
is  not  beyond  the  powers  of  human  reason  to  discover  reme- 
dies for  its  infirmities. 
1835  Sir  Henry  Maine. 

(From  a  letter  to  an  American.) 
In  the  United  States,  as  here  and  elsewhere,  the  movement 
toward  dissolution  of  existing  social  forms  and  reorganization 
on  the  socialistic  basis,  I  believe  to  be  irresistible.  We  have  bad 
times  before  us,  and  you  have  more  dreadful  times  before  you 
— civil  war,  immense  bloodshed  and  eventually  military  despot- 
ism of  the  severest  type. 
1896  Herbert  Spencer. 

I  shall  exert  every  faculty  I  possess  in  aiding  to  prevent  the 
constitution  from  being  nullified,  destroyed  or  impaired;  and 
even  should  I  see  it  fall,  I  will  still,  with  a  voice  feeble,  per- 
haps, but  earnest  as  ever  issued  from  human  lips,  and  with 
fidelity  and  zeal  which  nothing  shall  extinguish,  call  on  the 
people  to  come  to  its  rescue. 
I833  Daniel  Webster. 

Mr.  President,  and  Gentlemen  of  the  New  Jersey  State 
Bar  Association: 

IT  is  not  my  purpose  to  deliver  a  comprehensive  dis- 
course on  the  constitution  of  the  United  States,  and 
on  treaties  made  and  statutes  enacted  in  pursuance  of  it. 
My  effort  will  be  much  less  ambitious — simply  to  glance 

*  Address  delivered  before  the  New  Jersey  State  Bar  Associa- 
tion, at  Atlantic  City.  June  16,  1923. 
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at  a  few  features  of  our  supreme  law,  in  the  hope  of 
stimulating  reflection,  now  that  the  volcanic  tumults  of 
the  past  decade  have  somewhat  subsided  and  good  citi- 
zens everywhere  are  anxious  to  regain  the  protection 
that  sound  law  alone  can  grant  when  wisely  adminis- 
tered. 

To  get  a  clearer  view  of  the  subject,  let  me  remind  you 
of  the  origin  of  the  constitution,  which  does  much  to  ex- 
plain its  subsequent  history.  As  I  endeavor  to  do  so  it 
would  be  well  to  remember  that  many  of  the  delegates 
who  attended  the  convention  that  framed  it  in  1787  were 
practical  politicians,  equipped  by  long  experience  in  the 
minor  arts  of  statecraft,  and  who  grew  to  the  stature  of 
statesmen  after  they  died.  In  February,  1788,  Franklin 
wrote  to  a  friend  in  Paris:  "I  attended  the  business  of 
the  convention  faithfully  for  four  months ' ' ;  and  added, 
"we  are  at  present  a  nation  of  politicians."  The  pure 
wisdom  and  patriotism  of  "Washington,  Franklin,  Madi- 
son and  Hamilton  were  necessarily  mingled  and  diluted 
with  the  inferior  sentiments  of  their  associates,  and  the 
only  constructive  outcome  of  their  deliberations  could  be, 
what  in  fact  it  was,  a  document  containing  many  com- 
promises, three  of  them  compromises  with  an  evil  that 
survived  for  seventy  years.  For  this  reason  and  in  this 
way  the  constitution  came  to  be  charged  with  such  stuff 
as  storms  are  made  of,  and  has  been  a  subject  of  per- 
petual controversy  ever  since  it  was  framed.  Many  of  the 
delegates  signed  it,  as  Franklin  said  that  he  did,  because 
they  expected  no  better.  "Within  a  week  after  the  conven- 
tion adjourned,  Madison  wrote  to  Jefferson:  "I  hazard 
an  opinion  that  the  plan,  should  it  be  adopted,  will 
neither  effectually  answer  its  national  object,  nor  pre- 
vent the  local  mischiefs  which  excited  disgusts  against 
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the  state  governments."  I  do  not  recall  the  name  of  a 
single  member  of  the  convention  who  expressed  unquali- 
fied satisfaction  with  its  work. 

In  speaking  of  our  organic  law  it  is  customary  to  quote 
the  remark  of  Gladstone  that — "the  American  constitu- 
tion is  the  most  wonderful  work  ever  struck  off  at  a 
given  time  by  the  brain  and  purpose  of  man."  Our  na- 
tional vanity  has  given  more  credence  to  that  remark 
than  it  deserves.  Those  who  have  studied  the  history  of 
the  constitution  do  not  agree  to  it.  It  is  not  true  that  the 
constitution  sprang  from  the  brain  of  the  delegates  sit- 
ting in  Philadelphia  as  a  birth  of  original  political  wis- 
dom. It  would  be  more  accurate  to  say  that  the  govern- 
ment of  the  United  States,  created  under  the  supposed 
or  alleged  authority  of  the  constitution,  and  the  develop- 
ment of  the  constitution  itself,  produced  one  of  the  most 
wonderful  works  ever  accomplished  by  the  brain  and 
purpose  of  man  within  a  period  of  eighty  years,  that  is, 
from  the  inauguration  of  Washington  to  the  surrender 
of  Lee,  which  may  be  called  the  constructive  period  of 
our  republic.  The  roots  of  the  constitution  extend  into 
the  past  far  beyond  the  landing  of  the  Pilgrims.  Those 
who  are  curious  in  such  matters  find  traces  of  our  politi- 
cal ideas  and  habits  in  the  forests  of  Germany  and 
among  the  mountains  of  Switzerland;  but  however  that 
may  be,  we  can  certainly  trace  the  growth  of  many  im- 
portant provisions  of  our  constitution  in  the  history  of 
the  people  of  the  British  Islands,  and  in  the  charters  of 
the  thirteen  colonies.  We  are  indebted  to  those  island 
mastiffs,  as  Bulwer  called  them,  for  many  sound  political 
ideas,  including,  as  Emerson  said,  those  announcements 
of  original  right  that  make  the  stone  tables  of  liberty. 
There  are,  it  is  true,  some  original  conceptions  in  the 
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constitution,  chiefly  links  connecting  older  ideas,  and 
many  provisions  necessary  for  the  administration  of  the 
government  established  by  Washington — the  foremost 
man  of  all  this  world — and  his  contemporaries. 

The  delegates  while  framing  the  constitution  found  it 
necessary  to  work  sometimes  by  indirection  in  order  to 
accomplish  their  object.  It  seems  almost  as  if  they  tried 
to  do  a  good  thing  by  stealth.  Important  provisions  of 
the  constitution  which  were  rejected  by  the  convention 
when  distinctly  proposed  afterward  appeared  in  the 
final  draft  in  covert  forms  of  expression.  Motions  to  au- 
thorize congress  to  create  corporations  and  to  establish  a 
national  bank  were  rejected;  nevertheless  it  was  found 
in  after  years  that  congress  has  the  power  to  do  so  and 
has  exercised  it  repeatedly.  The  important  contract 
clause  was  rejected  when  offered  by  Rufus  King,  and 
afterward  inserted  by  the  committee  on  style,  and  so  ap- 
proved with  the  rest  by  the  final  vote.  Besides,  after  the 
constitution  was  ratified  by  the  states  other  provisions, 
that  probably  would  not  have  been  included  if  expressed 
in  lucid  paragraphs,  were  discovered  lurking  among 
clauses  which,  when  examined  separately,  did  not  offend 
the  delegates  of  a  majority  of  the  states.  The  most  no- 
table instance  of  this  kind  consisted  of  proposals,  five  in 
number,  to  confer  on  the  federal  government  power  to 
annul  legislation  or  proceedings  of  the  states  inconsist- 
ent with  the  constitution  and  with  treaties  and  acts  of 
congress.  Not  one  of  those  proposals  was  adopted  when 
originally  presented  in  the  convention,  although  some  of 
them  were  pressed  vigorously.  Their  object,  however, 
was  substantially  accomplished  by  other  provisions  in 
the  constitution  when  construed  together.  The  second 
section  of  the  sixth  article  declares  that  the  constitution, 
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treaties  and  acts  of  congress  shall  be  the  supreme  Law, 

and  the  judges  in  every  slate  hound  thereby,  anything  in 
the  constitution  or  laws  of  a  state  to  the  contrary  not- 
withstanding. In  the  second  section  of  the  third  article 
it  is  provided  that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties,  and  to  some 
other  matters.  Consequently  it  was  held  that  the  federal 
courts  have  power  and  it  is  their  duty  to  declare  acts  of 
congress  inconsistent  with  the  constitution  to  be  void, 
and  acts  of  state  legislatures  inconsistent  with  the  con- 
stitution or  treaties  or  with  acts  of  congress  also  to  be 
void;  and  so  it  was  found  that  the  stone  which  the 
builders  at  first  rejected  had  become  the  head  of  the 
corner  of  the  national  government,  and  many  good 
people  marveled  when  they  learned  the  fact.  One  of  the 
principal  reasons  that  brought  about  the  political  revo- 
lution in  1800,  resulting  in  the  election  of  Jefferson,  was 
the  surprise  of  the  people  at  the  hidden  things  in  the 
constitution,  which  had  been  disclosed  by  litigation  and 
indictments  in  the  federal  courts  during  the  administra- 
tions of  Washington  and  John  Adams.  Not  all  of  the 
people,  however,  were  surprised  when  the  power  of  the 
courts  over  legislation  conferred  by  the  constitution  was 
displayed,  because  previously  the  state  courts  had  de- 
clared statutes  to  be  void,  and  it  was  repeatedly  stated 
in  the  convention  at  Philadelphia  that  the  federal  courts 
would  have  power  to  do  so. 

The  constitution  contains  a  very  skilful  arrangement 
of  political  principles,  many  of  which  had  been  approved 
by  experience.  Its  crowning  virtue  is  that  it  is  a  human 
document  growing  out  of  the  past,  with  the  marks  of  its 
human  origin  strong  upon  it.  If  that  were  not  so  it  would 
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be  difficult  to  understand  how  it  could  have  survived  to 
the  present  day.  Surely  a  transcendental  constitution 
would  have  been  a  failure  from  the  first.  But  few  things 
seem  to  be  more  distinctly  taught  by  experience  than 
this — a  government  to  be  successful  in  this  world  must 
be  a  thing  of  the  earth,  earthy. 

For  many  years  after  the  constitution  was  adopted 
our  ancestors  were  content,  or  at  least  willing,  to  stay  at 
home  and  work,  and  dispute  with  one  another  about  do- 
mestic politics  and  the  rights  of  man.  Many  thought  lo- 
cally, some  continentally,  and  few  if  any  encircled  the 
globe  with  their  thoughts.  Down  to  1895  our  federal  or 
national  government  (and  it  partakes  of  both  kinds)  had 
done  but  little  to  destroy  our  advantage  of  isolation,  and 
the  effect  of  that  little  was  not  generally  appreciated,  if 
appreciated  at  all  by  the  people.  The  purchase  of  Alaska 
was  treated  as  a  joke.  Grant  had  failed  in  his  efforts  in 
the  'seventies  to  annex  San  Domingo,  and  our  escapade 
in  Samoa  was  almost  forgotten.  In  1895  Richard  Olney, 
secretary  of  state  in  the  cabinet  of  President  Cleveland, 
wrote  a  letter  to  Lord  Salisbury  during  the  Venezuela 
controversy,  in  which  he  declared — "Today  the  United 
States  is  practically  sovereign  on  this  continent,  and  its 
fiat  is  law  upon  the  subjects  to  which  it  confines  its  inter- 
position." The  principal  reason  assigned  by  Mr.  Olney 
for  this  omnipotent  legislative  power  of  the  United 
States  was  that  "its  infinite  resources,  combined  with  its 
isolated  position,  render  it  master  of  the  situation,  and 
practically  invulnerable  as  against  any  or  all  other 
powers.' ' 

But  at  the  end  of  the  last  century  our  manifest  des- 
tiny, as  it  was  called  in  the  political  vocabulary  of  the 
time,  began  to  stir,  and  the  United  States  ceased  to  be  a 
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hermit  republic.  Uncle  Sam,  impelled  by  some  growing 
energy  or  missionary  ambition,  decided  that  he  would  sit 
no  longer  among  the  gods  on  Olympus  careless  of  man- 
kind, and  so  he  drew  on  his  seven  league  boots,  put 
money  in  his  purse,  and  sallied  forth  like  the  Knight  of 
La  Mancha  on  a  crusade  for  the  healing  of  the  nations. 
Within  three  years  after  Olney's  proclamation  of  isola- 
tion and  omnipotence  was  put  forth  the  Hawaiian  Is- 
lands were  annexed,  and  as  a  consequence  of  the  war 
with  Spain,  Guam,  the  Philippines  and  Porto  Rico  were 
seized,  and  the  island  of  Cuba  became  a  ward  of  the 
United  States.  A  few  years  later  our  government  pur- 
chased the  wreck  which  the  French  canal  company  had 
left  on  the  Isthmus  of  Panama,  and  ousted  Colombia  of 
part  of  her  territory.  Since  '98  it  is  safe  to  say  that  no 
secretary  of  state  would  have  ventured  to  repeat  the 
brave  remark  of  Mr.  Olney. 

The  constitution  was  originally  ordained  to  set  up  a 
government  of  limited  powers  and  purposes  over  nine  or 
more  of  the  thirteen  states  lying  along  the  Atlantic  coast, 
inhabited  by  three  or  four  million  people,  who  for  the 
most  part  thought  within  narrow  limits  and  along  the 
same  lines.  It  now  covers  territory  extending  from  east 
to  west  for  a  distance  exceeding  106  degrees  of  longitude, 
and  from  a  line  far  above  the  Arctic  Circle,  to  a  point 
within  nine  degrees  of  the  Equator.  The  territory  under 
our  flag  on  this  vast  tract  of  the  earth's  surface  is  in- 
habited by  more  than  110,000,000  people,  of  various 
races,  speaking  more  languages  than  were  ever  heard  at 
Babel,  and  many  of  them  have  no  conception  whatever 
of  such  a  thing  as  liberty  regulated  by  law. 

With  these  facts  in  mind  it  seems  strange  that  during 
the  past  three  or  four  years  the  people  of  our  country 
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should  have  been  engaged  in  an  animated  discussion,  as 
if  it  were  still  an  open  question,  whether  it  would  be 
wiser  to  adhere  to  the  policy  proclaimed  by  Washington 
and  sustained  by  the  other  fathers  of  the  republic ;  that 
is,  a  policy  that  had  for  its  object  the  isolation  and  se- 
curity which  Olney  supposed  to  be  still  intact  as  late  as 
1895,  or  to  commingle  our  fortunes  and  take  our  chances 
with  the  moribund  nations  of  the  world  and  participate 
in  their  crimes,  follies  and  misfortunes.  The  question  was 
really  decided  in  1898  when  we  stretched  the  constitu- 
tion so  as  to  make  it  cover  land  and  sea  from  Porto  Rico 
to  the  Philippines. 

This  rapid  and  amazing  development  and  extension  of 
our  national  power  suggests  this  reflection  :  The  tendency 
of  civilizations  that  have  risen  and  fallen  in  the  world 
has  been  to  spread  and  accumulate  trouble  until  they  be- 
came unmanageable,  and  then  decay  and  disappear.  It  is 
the  same  with  empires.  We  need  not  try  to  find  out  what 
happened  in  Mesopotamia  and  Egypt  in  remote  an- 
tiquity ;  it  is  sufficient  to  recall  the  fact  that  the  empires 
of  Alexander,  Caesar,  Charlemagne,  Charles  V.,  Peter 
the  Great,  Napoleon  and  Bismarck,  each  for  a  time  hav- 
ing filled  the  world  with  terror,  are  all  in  ruins.  Each 
grew  beyond  the  capacity  of  its  statesmen  to  manage, 
just  as  our  country  appears  to  be  doing  now.  Those  who 
are  deep  in  the  study  of  biology  and  psychology  tell  us 
there  is  a  limit  to  the  physical  and  intellectual  capacity 
of  men,  which  was  reached  many  centuries  ago.  We  can- 
not manage  mammoth  and  complex  creations,  and  so  the 
process  of  growth,  decay  and  collapse  of  states  goes  on, 
and  probably  will  go  on  as  long  as  we  continue  to  build 
greater  than  we  know. 

The  expansive  capacity  of  the  constitution  is  found,  for 
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the  most  part,  in  the  clause  which  confers  on  congress 
authority  "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitu- 
tion in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof";  and  in  the  powers  im- 
plied from  other  provisions.  This  express  provision  and 
the  implied  powers  gave  to  congress  wide  discretion  in 
the  exercise  of  the  rule  of  reason,  and  by  that  means  the 
constitution  has  been  construed  or  moulded  within  wide 
limits,  according  to  the  real  or  supposed  exigencies  or 
ambitions  of  the  hour.  The  constitution  is  not  a  rigid 
frame  of  government ;  nor  is  it  an  anchor  that  cannot  be 
dragged.  Macaulay  said  it  was  all  sail  and  no  anchor. 
Since  he  said  so  seven  amendments  have  been  added,  and 
all  of  them,  except  the  first  section  of  the  fourteenth, 
seem  to  have  added  to  the  spread  of  its  sails. 

Our  federal  constitution  and  treaties  made  and  stat- 
utes enacted  under  it  do  not  constitute  the  entire  corpus 
of  our  supreme  law.  The  other  elements  or  some  of  them 
are:  (1)  Fundamental  principles  that  underlie  all  forms 
of  rational  government.  (2)  Sovereign  attributes  com- 
mon to  all  civilized  nations.  (3)  General  rules  of  com- 
mercial law.  To  these,  perhaps,  we  must  add  the  higher 
law  proclaimed  by  Seward  in  the  senate  seventy  years 
ago,  meaning,  it  may  be,  the  Divinity  that  shapes  our 
ends.  Some  of  us  might  also  include  so-called  interna- 
tional law  and  the  war  powers  of  the  constitution.  The 
police  power  I  do  not  regard  as  law  at  all.  I  can  only 
speak  briefly  of  these  elements  of  our  supreme  law  or  of 
those  that  may  be  so  classified.  Underlying  and  sustain- 
ing all  written  constitutions  there  are  certain  funda- 
mental principles.  Perhaps  it  would  not  be  strictly  ac- 
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curate  to  call  them  laws;  they  are  rather  limitations  on 
the  practical  sphere  of  government.  Evidently  the  late 
Chief  Justice  Beasley  had  these  limitations  in  mind 
when  he  remarked  in  Maxwell  v.  Goetschius  (40  N.  J.  L., 
383) — "There  are  some  rights  so  fundamental  that  the 
existence  of  any  power  in  the  body  politic  which  in  its 
legitimate  exercise  would  be  capable  of  destroying  them, 
would  be  fatal  to  the  very  purpose  and  end  for  which  all 
rational  government  is  established." 

Law  grows  in  various  ways.  One  of  the  most  remark- 
able illustrations  of  the  manner  in  which  our  supreme 
law  has  grown  by  accretion  may  be  found  in  the  story 
of  the  treasury  notes,  commonly  called  greenbacks,  is- 
sued by  the  government  during  the  Civil  War  with  the 
quality  of  legal  tender.  The  continental  congress,  and  the 
colonies  and  states  before  the  constitution  was  adopted, 
issued  paper  money  in  large  quantities  until  it  became  as 
worthless  as  rubles  and  marks  in  our  day;  indeed,  we 
still  use  the  expression  "not  worth  a  continental' '  as  a 
synonym  of  worthlessness.  The  issues  of  paper  money 
were  made  legal  tender  by  the  states.  With  these  dis- 
graceful facts  vividly  in  mind  the  convention  that 
framed  the  constitution  inserted  by  unanimous  consent 
the  following  clause :  "No  state  shall  make  anything  but 
gold  and  silver  a  tender  in  payment  of  debts. ' '  The  con- 
vention, however,  did  not  insert  a  clause  forbidding  con- 
gress to  do  so.  The  delegates  probably  did  not  believe 
that  the  government  they  were  beginning  to  organize 
could  ever  be  brought  to  such  an  extremity  that  anyone 
would  suggest  an  issue  of  legal  tender  paper  money  by 
congress.  The  experience  of  the  colonies  and  states  with 
such  money  was  declared  in  the  convention  "to  have  ex- 
cited the  disgust  of  all  the  respectable  part  of  America." 
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Story,  in  his  commentaries  on  the  constitution,  tolls  us — 
"The  history  of  the  various  [tender  and  stay]  laws 
which  were  passed  by  the  states  in  their  colonial  and  in- 
dependent character  is  startling  at  once  to  our  morals,  to 
our  patriotism,  and  to  our  sense  of  justice." 

It  is  said  that  nothing  can  be  found  in  the  literary  re- 
mains of  any  member  of  the  convention  that  framed  the 
constitution,  or  of  any  sane  jurist  or  statesman  of  this 
country  prior  to  1862,  giving  any  color  of  support  to  the 
statement  that  congress  possessed  power  to  make  paper 
money  legal  tender.  Nevertheless  in  1862 — the  year  when 
Gladstone  exultantly  exclaimed  in  a  speech  at  Newcastle- 
on-Tyne  that  Jefferson  Davis  had  created  a  nation — 
Chase,  then  secretary  of  the  treasury,  reluctantly  ad- 
mitted it  to  be  necessary  that  congress  provide  for  the 
issue  of  treasury  notes  and  make  them  "legal  tender  in 
payment  of  all  debts,  public  and  private,  within  the 
United  States,  except  for  duties  on  imports  and  interest 
on  the  public  debt. ' '  Members  of  congress  of  both  parties 
and  in  both  houses  opposed  the  bill  as  unauthorized  if 
not  forbidden  by  the  constitution,  and  impolitic  even  if 
it  were  valid.  The  principal  argument  in  favor  of  the 
bill  was  that  it  was  a  war  measure  necessary  to  the  pres- 
ervation of  the  union.  The  bill  was  passed,  legal  tender 
notes  in  large  quantities  were  issued,  and  a  patriotic  ac- 
quiescence in  their  validity  prevailed  generally  until  the 
rebellion  was  suppressed.  The  prolonged  litigation  that 
ensued  in  the  supreme  court  over  the  validity  of  the 
legal  tender  provision  is  one  of  the  incidents  in  its  his- 
tory in  which  the  court  does  not  appear  at  its  best.  It  was 
at  first  held  (1870)  that  the  legal  tender  provision  was 
unconstitutional  as  to  debts  contracted  before  the  act 
was  passed,  that  being  the  only  question  involved  in  the 
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case.  When  the  decision  was  announced  the  court  con- 
sisted of  seven  members,  and  they  divided  four  to  three. 
Immediately  after  the  decision  two  new  members  were 
added,  a  reargument  of  the  case  was  ordered,  and  the 
former  decision  was  reversed  by  a  vote  of  five  to  four 
— figures  that  have  become  unpleasantly  familiar  to  us 
in  recent  years.  The  second  decision  sustained  the  power 
as  a  war  measure;  but  in  1884,  in  another  case,  it  was 
held  that  congress  has  power  both  in  war  and  peace  to 
issue  paper  money  with  the  quality  of  legal  tender  when- 
ever it  thinks  it  advisable  to  do  so.  One  of  the  reasons 
advanced  by  the  supreme  court  to  sustain  this  power  of 
congress  was  that  it  had  been  exercised  by  the  colonies 
and  states  and  by  the  nations  of  Europe  before  the  con- 
stitution was  adopted ;  that  it  was  one  of  the  common  at- 
tributes of  sovereignty,  and  as  congress  was  not  ex- 
pressly forbidden  to  exercise  the  power,  therefore  it 
might  do  so;  that  is,  sovereign  powers,  no  matter  how 
impolitic,  that  had  been  exercised  previously  by  other 
nations  were  in  some  way  inherited,  or  appropriated  by 
the  government  of  the  United  States,  although  not  ex- 
pressed in  the  constitution.  If  so,  what  other  attributes  of 
sovereignty  exercised  by  the  monarchs  of  Europe  a  cen- 
tury and  more  ago  became  part  of  our  supreme  law?  It 
must  be  conceded  that  the  legal  tender  cases  effected  an 
indefinite  and  dangerous  enlargement  of  the  powers  of 
our  national  government. 

There  are  two  cheerful  features  of  this  deplorable 
transaction:  (1)  Congress,  mindful  of  the  growing  good 
sense  of  the  people  on  the  subject  of  finance,  never  au- 
thorized an  additional  issue  of  greenbacks  after  the  final 
decision  of  the  supreme  court  in  1884;  and  twelve  years 
later  upon  "a  great  and  solemn  referendum"  the  voters 
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o(  the  country,  renouncing  their  party  allegiance  for  a 
time,  denounced  the  whole  vicious  heresy  of  Mat  money. 
(2)  Chase,  who  as  secretary  of  the  treasury  in  L862  bad 
recommended  the  Legal  tender  provision  to  congress  to 
aid  the  passage  of  the  bill,  as  chief  justice  in  1870  wrote 
the  opinion  of  the  supreme  court  holding  it  to  be  a  vio- 
lation of  the  constitution,  apparently  agreeing  with  the 
dictum  of  Emerson  that  with  consistency  a  great  soul 
has  simply  nothing  to  do.  • 

At  the  close  of  Justice  Field's  dissenting  opinion  in 
the  last  of  the  legal  tender  cases  he  said :  ' '  From  the  de- 
cision of  the  court  I  can  see  only  evil  likely  to  follow." 
But,  as  Burke  observed  long  ago,  things  seldom  go  to 
their  logical  illations;  and,  happily,  the  particular  mis- 
chief which  Field  anticipated  has  not  yet  developed.  But 
another  evil  of  a  still  more  dangerous  character,  and  a 
logical  consequence  of  the  legal  tender  decisions,  has 
grown  rapidly  since  1884.  I  refer  to  the  exaltation  of  the 
police  power  above  our  written  constitutions.  If  you 
should  ask  the  most  learned  member  of  the  bench  or  bar 
in  the  country  to  define  the  police  power,  he  would  tell 
you  that  it  cannot  be  done.  It  is  not  a  law,  because  it  has 
never  been  "prescribed  by  the  supreme  power  in  the 
state, ' '  and  cannot  be  stated  in  the  form  of  a  rule  of  con- 
duct, except  in  the  most  general  and  indefinite  form. 
Perhaps  the  police  power  may  be  regarded  as  the  whole 
inherent  sovereignty  of  the  people  of  a  state,  part  of 
which  in  our  country  has  been  conferred  on  government 
officials  by  written  constitutions.  It  was  supposed  that 
the  governments  established  by  such  constitutions  had 
been  forbidden  expressly  and  tacitly  to  exercise  the  re- 
mainder of  the  police  power  or  sovereignty  which  had 
been  reserved  to  the  people.  "A  written  constitution," 
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writes  Judge  Cooley  in  his  work  on  constitutional  limita- 
tions, 

is  in  every  instance  a  limitation  upon  the  powers  of  govern- 
ment in  the  hands  of  agents ;  for  there  never  was  a  written  re- 
publican constitution  which  delegated  to  functionaries  all  the 
latent  powers  which  lie  dormant  in  every  nation,  and  are 
boundless  in  extent  and  incapable  of  definition. 

Similar  expressions  may  be  found  in  the  writings  of 
Story  and  other  jurists  to  whom  we  constantly  turn  for 
instruction.  This  limitation  of  the  powers  of  government, 
if  wisely  drawn,  marks  the  distinction  between  an  or- 
derly republic  and  a  fierce  democracy. 

It  has  been  repeatedly  held  by  the  supreme  court  at 
Washington,  and  by  the  highest  courts  in  many  states, 
that  the  police  power  is  not  above  written  constitutions 
and  can  only  be  exercised  subject  to  the  limitations  and 
prohibitions  in  such  constitutions.*  If  the  constitution  of 
this  state  is  examined  it  will  be  seen  that  it  contains 
nineteen  express  restrictions  on  the  power  of  the  legisla- 
ture, and  similar  restrictions  may  be  found  in  the  consti- 
tution of  the  United  States.  Notwithstanding  this  fact 
the  notion  has  been  gaining  force  during  the  last  half 
century  that  powers  which  legislative  bodies  and  govern- 
ment officials  were  not  authorized  or  were  forbidden  to 
exercise  by  written  constitutions  may  nevertheless  be  ex- 
ercised in  the  name  and  under  the  alleged  authority  of 
the  police  power,  as  if  that  power  were  superior  and  not 
inferior  to  written  constitutions  in  our  strata  of  laws. 
The  growth  of  this  notion  was  strikingly  illustrated  re- 

*  Atchison,  Topelca  $  Santa  Fe  R.  E.  Co.  v.  Vosourg,  238  U.  S., 
at  page  59 ;  License  Cases,  5  How.,  583 ;  In  re  Jacobs,  98  N.  Y., 
108;  Commonwealth  v.  Alger,  7  Cush.,  85;  Story's  Commentaries, 
sec.  1790;  Cooley 's  Con.  Lim.,  *28. 
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cently  by  legislation  and  litigation  growing  out  of  what 
is  called  the  "housing  problem"  in  Washington  and 
New  York,  and  in  some  of  the  other  states.  The  legisla- 
ture of  New  York  after  investigation  declared  that  an 
emergency  existed  in  the  matter  of  housing,  and  there- 
upon enacted  a  statute  which  forbade  the  owner  of 
premises  to  require  tenants  to  vacate  at  the  expiration  of 
the  time  stipulated  in  their  leases,  unless  the  property  was 
needed  by  the  owner  for  his  own  use,  or  the  tenant  hold- 
ing over  was  objectionable,  or  it  was  intended  to  demol- 
ish the  building  and  erect  another,  or  when  the  building 
was  to  be  taken  over  by  a  cooperative  ownership  group. 
In  one  of  the  cases  arising  under  that  statute  it  was  held 
that  the  owner  of  the  property  could  not  compel  a  tenant 
to  vacate  at  the  expiration  of  the  term  stated  in  his  lease, 
although  he  had  leased  the  property  to  another  party  be- 
fore the  statute  was  enacted.  The  effect  of  that  law — and 
it  was  upheld  by  the  court  of  appeals  of  New  York  and 
by  the  supreme  court  of  the  United  States — was  to  im- 
pair the  obligation  of  the  contract  with  the  first  tenant, 
and  destroy  the  contract  with  the  second,  notwithstand- 
ing the  provision  in  the  constitution  of  the  United  States 
forbidding  the  states  to  pass  any  law  impairing  the  obli- 
gation of  contracts.  This  provision  of  the  constitution 
was  disregarded  because  the  legislature  of  New  York  had 
declared  that  an  emergency  existed.  A  similar  decision 
was  made  by  the  supreme  court  in  construing  a  similar 
statute  enacted  by  congress  and  in  force  in  the  District 
of  Columbia.  The  disturbing  character  of  these  decisions 
is  aggravated  by  the  fact  that  the  courts  would  be  ex- 
tremelv  reluctant  to  contradict  or  ignore  a  legislative 
declaration  that  an  emergency  existed,  although  cogent 
proof  that  it  was  not  true  should  be  presented. 
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The  far-reaching  consequences  that  may  come  from 
the  doctrine  which  seems  to  have  been  established  by  the 
housing  eases  have  been  obscured  by  the  recollection  of 
the  hardship  the  legislatures  and  courts  were  trying  to 
relieve,  and  by  the  natural  unpopularity  of  heartless 
landlords.  But  what  has  become  of  some  of  the  most  pre- 
cious parts  of  our  constitutional  law  ?  Suppose  the  legis- 
lature of  California,  taking  its  stand  on  the  housing 
cases,  should  declare  that  the  presence  of  Japanese  had 
become  a  serious  menace  to  the  peace  and  welfare  of  that 
state,  and  that  an  emergency  existed  caused  by  their 
presence  which  required  the  deportation  forthwith  of  all 
natives  of  Japan.  Such  a  resolution,  as  we  now  under- 
stand it,  would  suspend  everything  in  the  constitution 
and  laws  of  California  and  in  the  constitution  of  the 
United  States,  and  in  all  treaties  and  acts  of  congress 
that  stand  in  the  way  of  legislation  by  California  to  de- 
port the  unwelcome  immigrants.  If  so,  a  state  may  throw 
off  its  republican  form  of  government  and  set  up  a  tem- 
porary despotism  whenever  its  legislature  declares  that 
an  emergency  prevails.  To  show  that  this  is  not  a  fanciful 
idea  I  will  read  the  concluding  paragraph  of  the  dissent- 
ing opinion  in  Block  v.  Hirsh  (256  U.  S.,  170),  one  of  the 
housing  cases,  in  which  the  late  Chief  Justice  White,  and 
Justices  McKenna,  Van  Devanter  and  McReynolds  con- 
curred : 

Indeed,  we  ask,  may  not  the  state  have  other  interests  be- 
sides the  nullification  of  contracts,  and  may  not  its  police 
power  be  exerted  for  their  consummation1?  If  not,  why  not? 
Under  the  decision  just  announced,  if  one  provision  of  the 
constitution  may  be  subordinated  to  that  power,  may  not  other 
provisions  be?  At  any  rate,  the  case  commits  the  country  to 
controversies,  and  their  decision,  whether  for  the  supremacy  of 
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the  constitution  or  the  supremacy  of  the  power  of  the  Btates, 
will  depend  upon  the  uncertainty  of  judicial  judgment. 

The  clause  protecting  contracts  has  heretofore  been 
regarded  as  one  of  the  most  important  in  the  federal  con- 
stitution. In  the  44th  number  of  the  Federalist  it  is  writ- 
ten :  ''Bills  of  attainder,  ex  post  facto  laws,  and  laws  im- 
pairing the  obligation  of  contracts,  are  contrary  to  the 
first  principles  of  the  social  compact,  and  to  every  prin- 
ciple of  sound  legislation. ' '  And  Sir  Henry  Maine,  in  his 
essay  on  popular  government,  speaking  of  the  develop- 
ment and  distribution  of  the  material  resources  of  this 
country,  said :  ' '  All  this  beneficent  prosperity  reposes  on 
the  sacredness  of  contract,  and  the  stability  of  private 
property;  the  first,  the  instrument,  and  the  last  the  re- 
ward of  success  in  the  universal  competition. ' ' 

The  decisions  of  the  legal  tender  and  rent  cases  make 
it  possible  to  restore  many  of  the  wretched  conditions 
that  prevailed  in  this  country  in  what  has  been  rightly 
called  the  critical  period  of  our  history — the  interval  be- 
tween the  surrender  of  Cornwallis  and  the  inauguration 
of  Washington.  The  shield  of  the  constitution  over  sound 
money  and  contracts  has  been  broken,  and  nothing  pre- 
vents a  return  to  those  conditions  but  the  good  sense  of 
the  people.  It  is  a  curious  fact  that  the  practice  of  for- 
eign governments  was  cited  and  relied  on  in  support  of 
those  decisions — governments  not  subject  to  the  re- 
straint and  protection  of  written  constitutions,  which  we 
have  been  taught  to  believe  is  one  of  the  reasons  why 
those  governments  are  inferior  to  our  own.  It  is  quite 
likely,  at  least  let  us  hope,  that  in  the  course  of  time  the 
decisions  in  the  rent  cases  will  go  the  way  of  the  deci- 
sions in  the  Dred  Scott  case  and  the  legal  tender  cases. 
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On  Monday  of  this  week,  June  11th,  and  since  the  above 
was  written,  the  supreme  court  unanimously  held  that 
an  order  or  decree  of  the  Kansas  industrial  court,  pur- 
porting to  prescribe  rates  of  wages  in  an  alleged  emer- 
gency, violated  the  right  of  freedom  of  contract  secured 
by  the  fourteenth  amendment  of  the  constitution.  From 
an  examination  of  the  opinion  which  was  written  by 
Chief  Justice  Taft,  it  is  quite  evident  that  the  court  in 
that  case  recoiled  distinctly  from  the  doctrine  of  the  rent 
cases,  but  still  seems  to  have  left  matters  to  "depend 
upon  the  uncertainty  of  judicial  judgment,"  which  were 
really  settled  as  we  had  supposed  by  the  clear  language 
of  the  constitution. 

Besides  the  unknown  quantity  of  the  sovereignty  of 
other  nations,  and  the  law  that  may  spring  from  declara- 
tions of  emergencies,  there  is  another  fund  of  adventi- 
tious jurisprudence  that  is  held  to  be  part  of  our  federal 
law,  but  whether  it  is  part  of  our  supreme  law  or  not  is 
uncertain.  The  rule  of  the  federal  courts  is  that  in  the 
determination  of  questions  that  are  not  governed  by  the 
local  or  statutory  law  of  a  state,  but  belong  to  the  field 
of  general  commercial  law  or  general  jurisprudence,  the 
federal  courts  exercise  an  independent  judgment,  and 
are  not  bound  to  follow  the  decisions  of  the  courts  of  the 
state  in  which  they  sit  or  in  which  the  cause  of  action 
originated.  The  federal  courts  also  hold  that  they  may 
construe  contracts  by  general  rules  differing  from  the 
rules  prevailing  in  the  state  where  the  contract  was 
made.  This  doctrine  was  announced  distinctly  in  the  case 
of  Swift  v.  Tyson  (16  Peters,  1),  decided  in  1842,  and  the 
federal  courts  have  adhered  to  it  tenaciously  ever  since. 
The  tendency  of  that  doctrine  no  doubt  is  to  make  the 
law  uniform  throughout  the  country  on  important  sub- 
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jects;  and  it  adds  largely  to  the  volume  of  our  federal 
law. 

Besides  these  elements  of  our  supreme  law,  we  hear 
now  and  then  of  the  laws  and  usages  of  war  which  may 
be  invoked  and  exercised  under  the  so-called  war  powers 
of  the  constitution.  No  doubt  the  government  has  the 
right  to  protect  its  life,  and  whatever  the  laws  of  war 
may  be,  the  usages  of  nations  with  their  backs  to  the  wall, 
or  when  bent  on  plundering  their  neighbors,  are  not  en- 
titled to  be  dignified  by  the  name  of  laws.  Inter  arma 
silent  leges  is  the  fact,  notwithstanding  the  sounding  ex- 
pression of  the  supreme  court  in  the  Milligan  case  (4 
Wall.,  2),  that 

the  constitution  of  the  United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  covers  with  the  shield 
of  its  protection  all  classes  of  men,  at  all  times,  and  under  all 
circumstances.  No  doctrine  involving  more  pernicious  conse- 
quences was  ever  invented  by  the  wit  of  man  than  that  any  of 
its  provisions  can  be  suspended  during  any  of  the  great  exi- 
gencies of  government.  Such  a  doctrine  leads  directly  to  an- 
archy or  despotism. 

That  doctrine,  however,  is  now  a  part  of  our  supreme 
law,  as  I  have  endeavored  to  show.  It  is  only  necessary 
to  recall  some  of  the  incidents  of  the  recent  war  to  realize 
how  absurd  it  is  to  suppose  that  wars  can  be  carried  on 
according  to  law.  Who  ever  heard  of  a  military  com- 
mander calling  for  a  legal  opinion  from  a  judge  advo- 
cate-general while  directing  the  storm  of  battle  ? 

Since  the  time  of  Grotius  humane  men  have  been  try- 
ing to  formulate  rules  to  control  international  relations 
and  intercourse  both  in  peace  and  war ;  but  no  such  rule 
can  even  be  called  a  law,  except  among  nations  that  have 
agreed  to  be  bound  by  it,  and  as  to  them,  it  is  really  a 
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treaty  which  is  quite  likely  to  become  a  scrap  of  paper 
when  its  protection  is  invoked  in  a  critical  hour.  Some 
time  in  the  distant  future  perhaps  some  power  may  arise 
in  the  world  wise  and  beneficent  enough  to  prepare  a 
rational  code  to  control  the  conduct  of  nations  and 
strong  enough  to  enforce  it.  Such  a  power  would  be  the 
sovereign  of  the  world,  but  there  is  nothing  in  historv  to 
support  the  belief  that  its  career  would  be  lasting.  Those 
industrious  students  who  have  made  huge  volumes  of 
extracts  from  treaties  and  diplomatic  correspondence 
and  memoranda  of  the  habits  of  nations  in  peaceful 
times,  and  called  the  compilation  international  law,  have 
misnamed  their  work.  Such  extracts  and  memoranda 
have  no  sanction ;  there  are  no  teeth  in  them  or  force  be- 
hind them,  and  they  are  not  laws.  They  are  at  best  but 
raw  material  that  may  be  useful  some  time  in  the  future 
to  serve  a  purpose  that  is  still  in  the  clouds.  The  world 
is  yet  too  young  by  some  centuries  for  nations  to  obey 
laws  not  made  by  their  respective  governments,  or  to 
submit  questions  touching  their  vital  interests  or  their 
honor  to  the  decision  of  inhabitants  of  other  lands  and 
abide  by  their  judgments. 

No  one  should  fail  to  respect  the  efforts  of  philan- 
thropic men  for  the  past  three  hundred  years  to  per- 
suade nations  to  be  just  in  conduct  as  well  as  polite  in 
speech  and  correspondence,  and  to  keep  them  in  the  way 
of  good  manners  by  the  binding  force  of  laws.  A  decade 
ago  some  hoped  and  others  believed  that  substantial 
progress  in  this  worthy  cause  had  been  made  within  a 
century,  notably  at  the  two  Hague  conferences  in  1899 
and  1907.  The  World  War  shattered  much  of  the  work  of 
the  humanitarians,  but  did  not  entirely  destroy  their 
hope  that  the  day  may  yet  dawn  on  this  bloodstained 
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globe  when,  as  Tennyson  dreamed,  the  war  drum  sli.ill 
throb  no  longer  and  the  battle  flags  be  furled  in  the  par- 
liament of  man,  the  federation  of  the  world.  Gentlemen 
endowed  with  eternal  hope  are  still  trying  to  bring  na- 
tions under  the  dominion  of  law,  by  contriving  new 
methods  as  substitutes  for  the  failures  of  the  past.  Un- 
happily the  human  race  is  not  blessed  with  the  wonder- 
ful precocity  that  distinguished  Grotius;  and  his  dis- 
ciples in  our  day  find  it  difficult  to  appreciate  that  short- 
coming of  mankind,  and  to  restrict  their  altruistic  efforts 
within  the  compass  of  possibility.  There  is,  however, 
some  encouragement  to  be  found  in  the  fact  that  arbitra- 
tion of  international  disputes  and  the  comity  of  nations 
have  composed  many  minor  difficulties  that  centuries  ago 
could  only  have  been  disposed  of  by  the  sword.  But  when 
all  is  said  we  cannot  regard  the  so-called  laws  of  war  and 
international  law  as  a  reliable  part  of  our  supreme  law. 
From  these  hasty  glances  it  may  be  seen  that  our  su- 
preme law  has  been  immensely  increased  in  volume, 
scope  and  complexity  since  the  constitution  was  adopted. 
In  this  respect  it  has  repeated  the  history  of  the  twelve 
tables  of  the  Roman  law.  Those  tables,  Gibbon  tells  us, 

were  committed  to  the  memory  of  the  young,  and  the  medita- 
tions of  the  old.  .  .  .  But  although  those  venerable  monuments 
were  considered  as  the  rule  of  right  and  the  foundation  of  jus- 
tice, they  were  overwhelmed  by  the  weight  and  variety  of  new 
laws,  which  at  the  end  of  five  centuries  became  a  grievance 
more  intolerable  than  the  vices  of  the  city. 

Notwithstanding  the  warning  by  the  experience  of  the 
Romans,  my  impression  is  that  we  shall  continue  to  in- 
crease the  volume  of  our  supreme  law  and  the  rest  of  our 
jurisprudence,  because  we  cannot  return  to  the  simple 
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life  of  former  generations,  or  come  to  a  stop  in  our  des- 
census Averni.  The  fatalistic  law  (so-called)  of  evolu- 
tion and  its  doctrine  of  the  survival  of  the  fittest  seem  to 
have  limited  the  effective  range  of  our  benevolence.  If  it 
be  true  that  the  process  of  consolidating  our  national 
government  must  go  on,  and  that  the  states  must  con- 
tinue to  become  less  and  less  influential  factors  in  our 
political  life  as  the  years  pass  by,  it  may  be  wiser  to  real- 
ize the  fact  and  act  according,  instead  of  strug^lm^ 

O    J  '  DO  D 

vainly  to  continue  and  aggravate  a  condition  as  difficult 
as  Lincoln  said  it  was  for  the  union  to  endure  half  slave 
and  half  free  ? 

I  have  called  attention  to  the  condition  and  tendency 
of  our  supreme  law  for  no  captious  purpose.  It  is  only 
part  of  a  serious,  not  to  say  appalling,  difficulty  that  con- 
fronts us,  and  it  is  the  clear  duty  of  the  bar  to  take  the 
lead  in  efforts  to  diminish  or  overcome  it  if  possible. 

A  few  months  ago  a  large  number  of  prominent  mem- 
bers of  the  bench  and  bar  met  in  Washington  and  or- 
ganized the  American  Law  Institute.  Its  object  is  to  re- 
state the  law  of  the  country  in  reduced  volume,  and  as 
lucidly  as  possible,  or  as  much  of  it  as  should  be  pre- 
served. The  deplorable  condition  of  our  laws  and  legal 
systems  is  to  a  large  extent  an  outgrowth  of  the  dual  na- 
ture of  our  government,  aggravated  by  the  activities  of 
fifty  or  more  legislative  bodies  striving  to  improve  social 
conditions  by  statute  law.  For  this  situation  the  legal 
profession  is  not  entirely  to  blame;  and  it  believes  it 
to  be  its  duty  to  exert  itself  to  the  limit  of  its  capacity  to 
afford  relief.  The  Institute,  no  doubt,  will  encounter  for- 
midable difficulties  in  its  efforts  to  accomplish  its  pur- 
pose ;  not  so  much  in  stating  the  law  as  it  is,  or  as  the  In- 
stitute thinks  it  should  be,  as  in  persuading  the  states 


Glances  at  Our  Supreme  Law  $99 

and  the  national  government  to  adopt  its  revision  and 
not  change  it  thereafter  for  insufficient  reasons.  The  mis 
chief  that  embarrassed,  if  it  did  not  baffle,  the  efforts  of 
Justinian  to  reform  the  Koman  law  is  still  potent  and  ac- 
tive in  our  day. 

But  we  must  preserve  the  constitution  of  the  United 
States.  It  is  the  most  important  and  precious  political 
document  now  in  force  in  the  world,  although  parts  of  it 
have  been  strained  out  of  shape,  some  of  its  latent  powers 
have  been  developed  to  a  surprising  if  not  alarming  ex- 
tent, parts  have  faded,  and  important  provisions  have 
yielded  to  the  pressure  of  the  communistic  propaganda 
of  the  times.  We,  as  members  of  the  bar,  should  realize 
more  distinctly  than  others  that  the  constitution  cannot 
execute  itself.  At  best  it  can  afford  only  an  opportunity 
to  maintain  stable  government,  and  such  government  can 
endure  only  as  long  as  public  opinion  shall  sustain  those 
in  authority  striving  to  do  their  duty.  We  think  we  know 
that  the  emotions  of  the  hour,  no  matter  how  benevolent, 
cannot  be  substituted  wisely  for  our  federal  constitu- 
tion; and  if  legislators,  members  of  our  profession  and 
citizens  generally  prefer  to  cast  the  burden  of  preserving 
the  constitution  on  the  courts  alone  no  one  could  justly 
complain  if  they  fail  now  and  then  to  support  it.  If  the 
constitution  of  the  United  States  is  worth  saving  (and 
it  is  probably  all  that  prevents  us  from  sinking  to  the 
level  of  the  Balkan  states),  the  bar,  the  press  and  all 
well  disposed  citizens  must  aid  the  courts  in  their  efforts 
to  preserve  it.  No  one  is  worthy  to  be  called  an  American 
who  would  violate  the  constitution  of  the  United  States, 
or  of  any  state,  either  wilfully  or  thoughtlessly,  to 
gratify  a  temporary  sentiment,  in  the  hope  or  expecta- 
tion that  the  courts  will  go  to  its  rescue.  If  we  have 
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reached  a  point  where  it  requires  courage  to  support  the 
constitution,  every  law-abiding  citizen  should  prepare  to 
do  his  duty. 


TRUSTS  AND  MONOPOLIES* 

Mr,  President  and  Gentlemen: 

I  AM  grateful  for  the  cordial  and  courteous  manner  in 
which  your  president  has  presented  me,  although  I  am 
not  much  of  a  stranger  here.  It  has  always  seemed  to  me 
that  the  bar  of  Essex  county  have  enjoyed  advantages 
and  blessings  that  have  not  been  given  to  other  members 
of  our  fraternity  in  this  state.  You  have  grown  up  under 
the  influence  of  such  consummate  jurists  and  advocates 
as  Frelinghuysen,  Parker,  Runyon,  McCarter,  Keasbey, 
and  other  gentlemen  of  legal  light  and  leading  whom  it 
would  be  an  honor  for  any  member  of  the  bar  to  follow. 
Besides,  you  have  had  another  advantage  that  has  not 
fallen  in  the  way  of  your  nonresident  brethren.  For 
many  years  you  were  permitted  to  sit  at  the  feet  of  the 
late  Chief  Justice  Depue,  whose  wealth  of  legal  learning 
did  not  narrow  his  mind,  as  Burke  said  legal  studies  are 
likely  to  do,  but  rather  broadened  and  strengthened  his 
native  good  sense.  I  think  one  can  still  see  traces  of  these 
happy  influences  in  your  daily  walk  and  conversation. 

I  entertain  an  ambition  to  become  more  intimately  ac- 
quainted with  the  bar  of  Essex,  and  I  hope  now  and 
then  when  some  favorable  occasion  offers  the  oppor- 
tunity to  descend  from  my  rocky  perch  at  Broad  and 
Bank  streets  to  see  if  I  can  win  some  honorable  scars  at 
your  hands,  but,  unhappily,  something  always  prevents 
me  from  making  preparation  to  do  so  to  the  extent  which 
prudence  whispers  is  necessary  for  any  one  from  a  dis- 

*  Speech  at  a  banquet  of  the  Essex  County  Bar  Association  in 
1906. 
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tance  who  desires  to  avoid  disaster  in  an  encounter  with 
the  militant  members  of  the  Essex  bar,  and  so  I  am  con- 
strained to  look  on  placidly  while  others  rush  in  where  I 
fear  to  tread. 

Your  president  has  reminded  you  that  during  the 
business  hours  of  each  day  I  am  at  work  trying  to  keep 
the  wolf  from  the  door  of  a  cluster  of  corporations ;  but 
he  omitted  to  say  that  I  am  still  in  half  mourning  for 
some  of  the  lost  or  unfinished  causes  of  reform  in  which 
I  had  the  honor  to  work  with  more  steadfast  reformers 
in  years  gone  by.  When  I  saw  on  our  bill  of  fare  that  Mr. 
Wall  was  down  for  a  sermon  on  ' l  reform, ' '  I  envied  his 
text  and  at  once  opened  negotiations  to  trade  my  subject 
for  his.  I  first  offered  to  trade  even,  but  he  was  not  will- 
ing to  do  that;  then  I  offered  him  something  handsome 
to  boot,  but  found  him  incorruptible — a  reformer  with- 
out price.  I  shall,  however,  make  a  remark  or  two  about 
reformers  at  the  risk  of  anticipating  something  that  Mr. 
Wall  may  have  to  say. 

I  like  to  differ  with  my  friends  now  and  then.  The  late 
Joseph  Cook  once  remarked  that  it  would  be  very  Emer- 
sonian to  differ  with  Emerson.  And  much  as  I  admire 
the  attorney-general  I  must  make  bold  to  differ  a  little 
with  his  opinion  about  reformers.  My  observation  has 
convinced  me  that  reformers  are  like  corporations ;  some 
are  good  and  some  are  bad — a  distinction  that  the  presi- 
dent of  the  United  States  has  observed  and  pointed  out. 
Others  have  not  yet  reached  that  point  in  their  study  of 
corporations.  A  gentleman,  who  sees,  or  thinks  he  sees, 
a  chance  to  promote  public  interests  by  correcting  some- 
thing that  has  gone  wrong  or  by  taking  a  step  forward 
in  some  unexplored  direction,  and  proceeds  sincerely  to 
study  and  agitate  the  matter — to  inform  the  public  mind 
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about  it  and  bring  public  opinion  to  bear  upon  it — is  en- 
titled to  respect  whether  his  suggestion  turns  out  to  be 
wise  or  one  of  those  iridescent  dreams  that  sometimes 
disturb  both  the  slumbering  and  waking  hours  of  be- 
nevolent souls.  But  a  person  who  watches  for  a  favorable 
opportunity  to  disguise  himself  in  the  mantle  of  reform, 
who  seeks  to  play  on  some  current  sentiment  or  preju- 
dice, or  to  stir  the  sediment  of  envy,  hatred  and  malice 
which  has  not  yet  been  entirely  extracted  from  the  hu- 
man heart — in  a  word,  a  wolf  in  reformer's  clothing — 
one  who  tries  to  rise  by  defamation  of  better  men — is  in 
a  very  different  position  from  the  genuine  reformer.  For 
such  a  person  there  is  nothing  in  the  rich  vocabulary  of 
the  attorney-general  that  he  does  not  deserve. 

There  is,  however,  another  species  of  reformer  who 
has  not  as  yet  been  distinctly  classified — the  reformer 
who  means  well  yet  cooperates  with  reformers  who  do 
not  mean  well.  This  may  be  through  lack  of  wit  or  in- 
sight or  to  indifference  to  the  quality  of  assistance  that 
is  offered  to  one  struggling  for  righteousness.  I  am  sorry 
that  we  have  not  time  to  consider  him  further,  for  I 
must  turn  to  my  subject.  By  and  by  perhaps  when  some 
wise  and  fearless  committee  shall  be  appointed  to  in- 
vestigate our  reformers,  we  may  learn  more  about  their 
methods  and  designs  and  discover  more  accurate  means 
to  distinguish  the  genuine  reformer  from  the  selfish 
demagogue. 

It  would  be  troublesome  to  imagine  a  more  unpromis- 
ing subject  for  a  ten-minute  speech  on  a  Saturday  eve- 
ning than  ' '  trusts  and  monopolies. "  As  we  have  no  strict 
monopolies  except  those  supported  temporarily  by  our 
patent  and  copyright  laws,  I  shall  throw  half  of  my  text 
away  without  further  comment.  Happily,  a  monopoly 
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supported  by  patent  or  copyright  takes  little  or  nothing 
away  from  the  common  fund  of  public  property  or 
knowledge,  but  only  retards  for  a  time  the  acquisition 
by  the  public  of  the  fruit  of  individual  wit,  genius  or  in- 
dustry. The  trusts  when  they  began  to  appear  twenty 
years  ago  and  more,  were  nothing  but  partnerships  of 
corporations.  The  courts  held  them  to  be  illegal  combina- 
tions, and  they  are  now  an  extinct  race  of  giants.  But 
large  corporations  appeared  in  their  place,  acquired  the 
estate  of  the  departed  trusts,  continued  the  business 
which  they  formerly  had  carried  on,  and  inherited  their 
name  and  unpopularity. 

The  world  has  been  resounding  for  many  years  with 
criticism  and  denunciation  of  these  huge  corporations, 
and  it  is  still  difficult  for  one  who  wishes  to  be  reasonable 
in  his  opinions  to  obtain  accurate  information  concern- 
ing their  actual  effects  and  probable  consequences.  No 
better  service  could  be  rendered  to  the  people  of  this 
country  than  an  accurate  and  impartial  history  of  the 
rise  and  progress  of  these  large  corporations  which  we 
persist  in  calling  "trusts."  Such  an  account  I  think 
would  establish  two  or  three  facts  that  sooner  or  later 
will  be  realized  as  well  as  known.  One  is  this :  During  their 
short  career  the  trusts  have  done  vastly  more  good  than 
harm  to  the  masses.  We  have  been  taught  that  to  do  the 
greatest  amount  of  good  to  the  greatest  number  of 
people  is  a  desirable  achievement  of  business  and  of 
statesmanship.  Another  thing  that  a  candid  inquirer 
would  probably  admit  is  that  the  good  that  the  trusts  do 
is  incidental  to  their  main  purpose,  which  is  the  creation 
and  acquisition  of  wealth.  It  might  also  be  discovered 
that  by  rational  treatment  the  good  which  the  trusts  do 
could  be  augmented,  and  the  harm  which  they  may  do 
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might  be  diminished.  But  whatever  conclusions  one 
should  reach  upon  the  points  I  have  indicated,  1  think  a 
temperate  inquiry  into  their  origin  and  achievements 
would  make  it  clear  that  intemperate  and  incendiary  dis- 
cussion of  the  trusts  is  one  of  the  most  serious  evils  of 
our  day.  It  retards  what  we  commonly  call  progress.  It 
shuts  out  light  with  bitterness.  It  postpones  rational  ad- 
justment of  some  of  the  matters  in  difference  between 
the  money  power  and  the  masses. 

I  am  not  quite  ignorant  or  visionary  enough  to  believe 
that  Dives  and  Lazarus  will  ever  be  boon  companions  or 
hail  fellows  well  met,  but  I  think  it  may  be  possible 
within  a  century  or  two  for  the  plain  people  and  our 
captains  of  industry  to  discuss,  and  perhaps  settle,  a  few 
of  their  differences  with  some  measure  of  the  good  hu- 
mor that  often  graces  our  discussions  at  the  bar.  Daniel 
O'Connell  once  said,  "No  political  change  is  worth  a 
drop  of  blood. ' '  I  wish  we  could  persuade  our  fellow  citi- 
zens, editors  and  all,  that  moderation  is  power,  and  that 
no  economic  change  is  worth  a  blizzard  of  abuse. 

It  is  true  that  much  was  done,  or  rather  discovered  and 
exposed  during  the  past  year  to  arouse  and  justify  pub- 
lic indignation  over  the  management  of  some  immense 
corporations,  consequently  the  public  mind  is  extremely 
suspicious  of  everything  but  of  remedies  proposed  for 
real  and  unreal  grievances.  To  indicate  how  much  intel- 
ligent and  mature  minds  have  become  unsettled,  I  shall 
mention  the  fact  that  some  time  ago  Dr.  Lyman  Abbott, 
referring  to  the  trusts,  said:  "Let  there  be  light,  not 
heat,"  but  the  other  day  at  Morristown,  if  the  press  re- 
ports him  correctly,  he  uttered  an  inflammatory  tirade 
against  the  most  stupendous,  the  most  beneficial,  and  the 
most  admirable  achievement  of  brains,  energy,  capital 
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and  labor  in  the  world's  history — our  American  system 
of  steam  railroads.  The  intoxicating  prosperity  which  we 
have  enjoyed  for  nearly  ten  years  is  not  a  permanent 
condition.  Some  of  us  can  remember  the  soup  houses  and 
Coxey's  army,  the  silent  mills  and  the  million  of  unem- 
ployed wandering  about  the  country  seeking  in  vain  for 
work.  Such  things  are  likely  to  happen  when  wise  men 
lose  their  poise,  and  intelligent  conservatism  either  loses 
or  surrenders  control  of  government. 


CONCERNING  REFORMERS* 

Mr.  President  and  Gentlemen: 

I  HAVE  no  doubt  that  a  thoroughbred  reformer  likes 
to  hear  nice  things  said  about  himself  and  also  about 
his  vocation ;  but  happily  I  cannot  take  to  myself  any  of 
the  compliments  your  president  would  pour  over  me  be- 
cause I  have  retired  from  the  reform  business,  and,  if  I 
ever  was,  I  am  no  longer  worthy  to  be  called  a  son  of  the 
Star-Eyed  Goddess. 

It  is  true,  however,  that,  man  and  boy,  I  have  worked 
at  reform  movements  for  more  than  a  quarter  of  a  cen- 
tury, as  a  diversion  from  more  serious  pursuits,  but,  re- 
cently upon  comparing  the  amount  of  endeavor  with 
the  quantity  of  achievement,  the  occupation  ceased  to  be 
entertaining,  and  it  reminded  me  of  the  experience  of  a 
man  who  once  undertook  to  shear  a  wildcat.  He  worked 
away  for  some  time,  with  what  degree  of  patience  he 
could  command,  and  then  gave  it  up,  saying  that  the 
task  was  somewhat  hazardous  and  altogether  unprof- 
itable. But  I  cannot  deny  that  I  have  some  smattering  of 
fitness  to  talk  about  reformers  and  reform;  but  my  fit- 
ness, such  as  it  is,  came  to  me  somewhat  in  the  same  way 
that  Gulliver  learned  to  explain  the  judicial  system  of 
England.  On  one  of  his  journeys  you  may  remember, 
someone  desired  him  to  explain  that  mystery,  and  he 
said  that  he  felt  very  competent  to  do  so  because  he  had 
been  twice  ruined  by  a  chancery  suit. 

If  I  were  disposed  to  look  about  for  some  good  excuse 

*  Speech  at  a  banquet  of  the  Essex  County  Bar  Association  in 
1903. 
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for  a  speech  that  may  fail  to  please  you,  surely  I  could 
not  complain  of  the  size  or  quality  of  my  toast.  It  is  not 
only  comprehensive  and  serious,  but  it  induces  laughter 
without  any  effort  of  mine.  How  many  of  us,  as  we  sat 
down  this  evening  and  glanced  at  this  expression,  con- 
cerning reformers,  on  our  play  bill,  forgot  to  smile  ? 

Reform  movements,  as  we  all  know,  are  sometimes  fool- 
ish or  unearthly  things.  Reformers  now  and  then  seem 
to  be  ridiculous,  impracticable  or  absurd.  And  yet,  Mr. 
President,  I  like  reformers  and  I  like  reform.  Genuine 
reformers  are  those  who  see  a  little  more  clearly  than 
their  neighbors  into  the  clouds  and  darkness  round 
about  us,  and  are  willing  to  dedicate  their  lives  and  for- 
tunes to  promote  the  welfare  of  our  race.  I  need  not  de- 
scribe them  before  an  audience  familiar  with  the  lives  of 
William  the  Silent,  tranquil  amid  the  bloody  waves; 
Hampden,  who  set  the  pace  for  Washington;  Jefferson, 
who  purchased  Louisiana;  Hamilton,  whose  career  is 
one  of  the  few  miracles  in  our  history;  Sumner,  whose 
achievements  we  scarcely  yet  realize,  and  Lincoln,  the 
most  consummate  product  of  American  soil.  They  were 
all  reformers,  buffeted,  opposed  and  misunderstood 
while  they  walked  this  earth ;  but  they  gave  to  humanity 
the  full  measure  of  their  ability  and  devotion  and  "  still 
their  spirits  walk  abroad. ' '  Would  public  opinion  permit 
the  name  of  John  Brown  to  be  added  to  this  short  list? 
Perhaps  not  yet,  for  there  are  bloodstains  on  his  biog- 
raphy; but  we  must  remember  that  all  of  the  history  of 
liberty  is  written  in  blood. 

I  am  reluctant  to  introduce  a  dismal  paragraph  in  the 
course  of  mv  remarks,  while  we  are  here  in  fatigue  uni- 
form  and  eager  for  entertainment,  but  I  beg  you  will 
hear  a  single  remark  of  the  late  Professor  Huxley  that 
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expresses  and  suggests  much  more  than  I  can  tell  about 
reformers  and  reform : 

I  know  no  study  which  is  so  unutterably  saddening  as  that 
of  the  evolution  of  humanity,  as  it  is  set  forth  in  the  annals  of 
history.  Out  of  the  darkness  of  prehistoric  ages  man  emerges 
with  the  marks  of  his  lowly  origin  strong  upon  him.  He  is  a 
brute,  only  more  intelligent  than  the  other  brutes;  a  blind 
prey  to  impulses,  which  as  often  as  not  lead  him  to  destruc- 
tion; a  victim  to  endless  illusions,  which  make  his  mental  ex- 
istence a  terror  and  a  burden,  and  fill  his  physical  life  with 
barren  toil  and  battle.  He  attains  a  certain  degree  of  physical 
comfort,  and  develops  a  more  or  less  workable  theory  of  life, 
in  such  favorable  situations  as  the  plains  of  Mesopotamia  or 
of  Egypt,  and  then,  for  thousands  and  thousands  of  years, 
struggles  with  varying  fortunes,  attended  by  infinite  wicked- 
ness, bloodshed  and  misery,  to  maintain  himself  at  this  point 
against  the  greed  and  the  ambition  of  his  fellowmen.  He 
makes  a  point  of  killing  and  otherwise  prosecuting  all  those 
who  first  try  to  get  him  to  move  on;  and  when  he  has  moved 
on  a  step,  foolishly  confers  post-mortem  deification  on  his  vic- 
tims. He  exactly  repeats  the  process  with  all  who  want  to 
move  a  step  farther.  And  the  best  men  of  the  best  epochs  are 
simply  those  who  make  the  fewest  blunders  and  commit  the 
fewest  sins. 

As  we  look  about  at  the  costly  monuments  that  post- 
mortem admiration  has  erected  in  honor  of  our  vanished 
reformers  and  recall  the  troubled  seas  in  which  their 
lives  were  extinguished,  it  would  seem  that  we  have  not 
yet  moved  very  far  from  conditions  that  prevailed  under 
the  old  dispensation  when  the  Pharisees  were  scolded  be- 
cause they  had  built  the  sepulchers  of  the  prophets 
whom  their  fathers  had  killed.  It  is  the  general  opinion 
that  the  common  run  of  reformers  are  unpractical 
people,  meaning  well  but  impotent.  Out  of  the  depths  of 
my  own  experience  and  observation  I  can  furnish  a  little 
evidence  to  support  that  view. 
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A  year  or  so  ago  I  was  called  upon  to  answer  the  ques- 
tion :  ' '  What  shall  we  do  with  our  law  ? ' '  I  never  replied 
to  the  inquiry,  but  I  made  some  preparation  to  do  so.  I 
found  that  in  the  early  70  's,  when  I  began  to  sit  up  and 
notice  legal  things,  the  general  laws  of  this  state  were 
contained  in  a  single  volume  of  moderate  size.  It  was 
Nixon's  digest,  edition  of  1868.  I  put  it  on  a  scale  the 
other  day  and  found  that  it  weighed  59  ounces  avoirdu- 
pois. I  measured  it  with  a  rule  and  found  its  bulk  to  be 
206%  cubic  inches.  In  1874  and  1875  a  lot  of  thought- 
less reformers  were  allowed  to  tamper  with  the  constitu- 
tion of  this  state,  and  I  do  not  suppose  that  all  the  lan- 
guages of  the  earth,  living  and  dead,  can  interpret  the 
result.  Our  general  statutes,  excluding  the  index,  now 
weigh  372  ounces,  and  their  bulk  measures  808^  cubic 
inches.* 

This  shocking  and  injurious  condition  of  our  statute 
law  offers  a  golden  opportunity  to  some  capable  and  per- 
severing reformer.  During  the  past  few  years  several 
efforts  have  been  made  to  reduce  the  swelling  of  our  stat- 
ute book  by  calling  on  members  of  the  bar  to  revise  the 
law  on  particular  subjects.  But  that  piecemeal  method 
has  gone  far  enough.  It  was  only  devised  for  the  purpose 
of  showing  what  could  be  done  by  a  proper  method  in 
restating  our  written  law.  We  need  a  complete,  intelli- 
gent and  trenchant  revision  of  the  entire  body  of  our 
statute  law  from  abatement  to  wrecks.  The  members  of 
our  present  legislature  seem  to  be  well-meaning  people. 
Who  could  persuade  them  so  effectively  to  begin  this 
work  as  the  Essex  bar  association  ? 

Every    important    reform    movement    requires    hard 

*  The  bulk  now  (1931)  exceeds  1750  cubic  inches. 
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work,  with  the  chances  in  favor  of  failure.  But,  as  Kip 
Van  "Winkle  said  when  he  saw  his  wife  hard  at  work  at 
the  wash  tub  while  he  was  starting  off  to  fish,  "somebody 
must  do  it."  President  McKinley,  the  other  evening  at 
the  dinner  of  the  Ohio  society  in  New  York,  remarked: 
"Nations  do  not  grow  in  strength,  and  the  cause  of  lib- 
erty and  law  is  not  advanced  by  the  doing  of  easy  things. 
The  harder  the  task  the  greater  will  be  the  result,  the 
benefit  and  the  honor. ' ' 

But  I  must  not  trouble  you  further  with  this  unpal- 
atable subject.  There  may  be  some  comfort  for  reformers 
in  this  reflection.  Incidental  reform  movements  may  fail, 
and  do  fail  constantly;  but  the  natural  course  of  events 
is  forward  and  cannot  be  turned  back.  In  a  word,  the 
cause  of  reform  is  immortal.  This,  I  suppose,  is  the  rea- 
son why  reform  movements  sometimes  prosper,  notwith- 
standing the  perversity  of  reformers  themselves. 


MUNICIPAL  GOVERNMENT  IN 
UNION  COUNTY* 

Mr.  President  and  Gentlemen: 

IN  order  to  condense  my  remarks  as  much  as  possible 
I  will  ask  you  to  agree  to  two  or  three  propositions  as 
the  basis  of  some  reflections  that  you  may  not  approve : 

1.  Our  municipal  governments  are  not  satisfactory, 
especially  to  those  who  pay  the  taxes  to  support  them. 

2.  The  depressing  influence  of  an  unsatisfactory  local 
government  is  a  serious  evil,  and  calls  for  the  best  efforts 
of  the  most  capable  citizens  to  reform  it. 

3.  The  people  are  able,  and  should  be  willing,  to  take 
the  trouble  to  devise  and  establish  rational  and  efficient 
local  governments,  and  administer  them  in  harmony 
with  the  practical  and  enlightened  spirit  of  the  age.  Let 
me  add,  although  you  may  not  all  agree  to  it,  that  a  suffi- 
cient reform  of  our  local  governments  must  be  extensive 
and  radical. 

I  do  not  wish  to  convey  the  impression  that  the  local 
governments  under  which  we  live  are  inferior  to  local 
governments  elsewhere,  nor  that  our  local  officials  are  in- 
ferior to  their  brethren  in  other  places.  Probably  the 
fact  is  that  we  are  better  off  in  this  particular  than  some 
of  our  neighbors ;  but  still  it  is  true  that  our  public  offi- 
cials are  seriously  hampered  by  the  system  or  confusion 
in  wThich  they  are  obliged  to  work,  and  until  we  reform 
our  methods  of  local  government  the  people  will  have 
just  cause  to  complain.  It  is  impossible  for  any  man,  no 

*  Remarks  at  a  dinner  of  the  Elizabeth  Board  of  Trade,  April 
22,  1897. 
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matter  how  able  and  benevolent  he  may  be,  to  discharge 
the  duties  of  an  important  municipal  office  for  a  term  of 
years,  and  give  genera]  satisfaction  to  his  constituents. 
Our  local  governments,  while  popular  in  form  or  name, 
are  not  popular  in  fact.  The  common  abuse  of  public  offi- 
cials, often  unmerited,  sometimes  cruel,  is  really  evi- 
dence of  discontent  with  conditions  that  make  satisfac- 
tory public  service  impossible. 

The  functions  of  municipalities  have  been  extended 
over  so  many  subjects  formerly  untouched  by  the  hand 
of  government,  and  the  laws  relating  to  municipalities 
have  become  so  voluminous  and  conflicting  that  it  is 
wonderful  we  do  not  fare  worse  than  we  actually  do. 
Who  wrould  think  of  creating  such  a  condition  as  now 
exists  in  this  county  if  the  opportunity  to  establish  a  new 
municipal  government  should  be  afforded?  If  a  railroad 
company  or  any  great  and  complicated  business  enter- 
prise should  be  managed  as  our  municipalities  neces- 
sarily must  be  at  present — that  is,  by  a  number  of  citi- 
zens busy  all  day  with  their  own  affairs,  who  meet  two 
or  three  times  a  month  in  the  evening,  when  they  have 
nothing  else  to  do,  and  act  on  important  questions  ac- 
cording to  rumor,  gossip,  current  prejudice  or  passion — 
it  would  be  in  bankruptcy  inside  of  a  month.  Nothing 
shows  the  vitality  of  civilization  so  clearly  as  the  amount 
of  bad  government  the  people  can  stand. 

To  give  my  remarks  a  practical  turn  I  will  not  talk 
about  past  times  and  distant  places,  but  will  speak  of 
conditions  that  exist  around  us,  here  and  now,  and  then 
make  bold  to  suggest  a  remedy. 

The  county  of  Union  contains  101  square  miles  of  ter- 
ritory, and  is,  roughly  speaking,  somewhat  circular  in 
form.  Its  topography  and  location  present  an  admirable 
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site  for  a  model  municipality.  The  population  of  the 
county  by  the  census  of  1895  was  85,404 ;  the  amount  of 
taxable  property  by  the  assessment  of  1896  was  $37,672,- 
468 ;  the  aggregate  debt  of  the  county,  and  of  all  of  the 
municipalities  in  the  county  amounts  to  $4,993,435.60. 
There  are  no  less  than  seventeen  municipal  governments 
sprawling  over  this  little  territory;  three  cities,  nine 
townships,  four  boroughs,  and  the  county  government 
underlying  them  all.  There  are,  as  nearly  as  I  can  ascer- 
tain, about  180  officials  in  these  seventeen  local  govern- 
ments, not  counting  policemen,  constables,  justices  of  the 
peace,  overseers  of  the  poor  and  surveyors  of  highways. 
There  are  at  least  100  of  these  minor  officials,  and  so  it  is 
probably  within  bounds  to  say  that  there  are  about  300 
people  busy  at  odd  times  and  in  numerous  places  trying 
to  govern  Union  county,  under  a  mass  of  constitutional 
law,  unconstitutional  law,  statute  law,  case  law  and  or- 
dinances that  no  human  being  pretends  to  understand. 
These  laws  for  the  most  part  are  the  experiments  and 
failures  of  centuries,  transmitted  with  increasing  volume 
from  age  to  age.  Our  German  friends  will  remember  it 
was  this  legacy  of  laws  that  led  Mephistopheles  long  ago 
to  exclaim  to  the  student :  ' '  Weh  dir !  dasz  du  ein  Enkel 
bist!" 

During  the  year  1896  the  taxing  officers  of  these  seven- 
teen municipalities  extracted  from  the  pockets  of  the 
people  the  enormous  sum  of  $911,353.59  in  cash,  equiva- 
lent to  gold  coin  of  the  United  States  of  the  present 
standard  of  weight  and  fineness.  That  is  one  year's  crop 
of  taxes.*  Of  this  sum  about  $225,000  were  used  to  pay 
interest  on  public  debts;  the  balance,  nearly  $700,000, 

*  The  amount  levied  in  1930  was  $15,992,400.33. 
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was  expended  for  the  support  of  these  seventeen  govern- 
ments. I  think  it  is  not  an  exaggeration  to  say  that  not  a 
single  citizen  of  the  county,  having  any  interest  in  pub- 
lic affairs,  is  satisfied  with  the  present  situation.  It  is  im- 
possible that  the  money  could  have  been  prudently  ex- 
pended. 

The  subject  of  municipal  reform  has  been  discussed 
for  many  years  from  every  standpoint  and  still  the  con- 
dition of  municipal  affairs  has  been  growing  worse.  More 
than  twenty  years  ago  the  late  Mr.  Tilden,  in  a  public 
address,  speaking  on  the  subject  of  excessive  taxation 
and  inadequate  results,  said : 

Only  one  thing  remains  in  its  integrity — that  is  our  taxes. 
Amid  general  decay,  taxation  puts  out  new  sprouts  and  grows 
luxuriantly.  If  I  may  borrow  a  figure  from  the  greatest  of  our 
American  poets : 

"It  seats  itself  upon  the  sepulchre, 
And  of  the  triumphs  of  its  ghastly  foe 
Makes  its  own  nourishment." 

National  taxes,  state  taxes,  county  taxes,  town  taxes,  munici- 
pal taxes.  The  collector  is  as  inevitable  as  the  grim  messenger 
of  death.  Incomes,  profits,  wages,  all  these  fall ;  but  taxes  rise. 

No  amount  of  increase  of  taxable  property  seems  suffi- 
cient to  diminish  the  tax  rate  permanently. 

"We  have  established  prisons  for  the  wicked,  reforma- 
tories for  the  good-for-nothing,  asylums  for  infants  and 
the  insane,  homes  for  the  aged,  hospitals  for  the  sick ;  we 
give  pensions  to  soldiers  and  the  police,  exemptions  to 
corporations  and  firemen ;  but  the  taxpayer  who  contrib- 
utes his  money  to  support  the  government  is  the  least  re- 
garded of  its  citizens.  I  have  several  times  urged  my 
friend,  Senator  Voorhees,  to  introduce  a  bill  providing 


31 6         Essays  and  Speeches  of  Frank,  Bergen 

an  asylum  for  taxpayers  in  order  that  the  circle  of  our 
communism  may  be  complete. 

Every  hornbook  on  political  economy  tells  us  that  gov- 
ernment was  ordained  and  established  to  protect  the 
lives,  liberty  and  property  of  its  citizens;  but  we  have 
wandered  so  far  astray  that  many  think  it  is  the  duty 
of  a  municipal  officeholder  to  get  something  from  the 
pockets  of  the  taxpayers  for  the  particular  block,  locality 
or  ward  in  which  he  happens  to  live,  rather  than  to  de- 
vise ways  and  means  to  do  something  for  the  general 
benefit  of  the  municipality  which  honors  and  entrusts 
him  with  office.  Mr.  Cleveland,  in  one  of  his  veto  mes- 
sages, tersely  exploded  this  fallacy,  that  is  sapping  the 
vitals  of  our  time,  when  he  said  it  is  the  duty  of  a  good 
citizen  to  support  the  government ;  it  is  not  the  duty  of 
any  government  to  support  an  able-bodied  citizen. 

It  must  be  conceded  that  a  cluster  of  governments 
which  produce  such  results  at  such  an  enormous  cost 
here  in  Union  county  is  unworthy  of  the  intelligence  of 
our  people,  and  should  be  reformed,  if  possible,  or  abol- 
ished. I  think  destruction  of  these  little  political  estab- 
lishments must  precede  the  construction  of  a  rational 
and  efficient  local  government  in  their  place.  I  believe 
that  a  change  can  be  made  which  would  bring  the  gov- 
ernment of  Union  county  in  harmony  with  the  better 
sentiment  and  reasonable  expectations  of  the  people, 
diminish  the  cost  of  administration  and  add  greatly  to 
the  efficiency  of  local  government.  To  try  to  tinker,  patch 
and  repair  the  existing  governments  would  be  worse 
than  a  waste  of  time — they  have  had  their  day.  I  am 
in  favor  of  abolishing  every  municipal  government  in 
Union  county,  except  the  county  government  itself,  and 
of  diminishing1  the  functions  of  the  board  of  chosen  free- 
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holders  to  the  lowest  degree  consistent  with  the  existence 
of  the  county  government.  Then  let  us  erect  a  new  gov- 
ernment over  the  entire  territory  of  the  county,  based  on 
a  practical  theory  in  harmony  with  modern  ideas ;  let  the 
governing  body  consist  of  five  or  seven  persons  to  be 
elected  by  the  people,  well  paid  and  required  to  devote 
their  whole  time  to  the  public  service ;  define  the  outlines 
of  their  power  with  extreme  clearness,  and  provide  but 
few  regulations  for  their  conduct  within  the  limits  of 
their  jurisdiction.  Many  of  the  so-called  safeguards  of 
administration  are  in  fact  sources  of  embarrassment, 
mere  pitfalls,  and  do  more  harm  than  good.  They  give  us 
government  by  litigation,  the  most  unstable  of  all.  Free- 
dom to  act  as  the  public  interest  requires  is  necessary  to 
the  vigor  and  efficiency  of  the  administration  of  any 
government. 

It  would,  of  course,  be  necessary  to  establish  executive 
departments,  such  as  tax,  fire,  health,  street  and  police 
departments ;  but  I  do  not  think  that  any  member  of  the 
executive  departments,  except  the  head  officer  of  each, 
should  be  elected  by  the  people  or  appointed  by  the  gov- 
erning body.  The  people  in  a  thickly  settled  locality  are 
too  busy  with  their  own  affairs  to  spare  the  time  re- 
quired in  a  short  campaign  to  make  sufficient  examina- 
tion of  the  fitness  of  candidates  for  mere  clerkships,  and 
other  minor  offices.  As  the  governing  body  should  be  free 
from  the  annoyance  of  the  office-seeker,  and  from  the 
dictation  of  the  boss,  the  minor  officers  should  be  chosen 
by  the  approved  methods  of  civil  service  reform. 

This,  in  mere  outline,  is  a  form  of  local  government 
that  I  venture  to  suggest  for  Union  county  as  a  model 
municipality.  The  suggestion  may  seem  radical,  even 
revolutionary,  but  any  change  worth  making  must  be 
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radical  or  revolutionary.  The  change  proposed  could  be 
established  by  a  statute,  and  the  legislature  would  prob- 
ably pass  an  appropriate  act  if  the  people  generally 
should  ask  for  it. 

Some  of  the  advantages  of  such  a  change  are  (1)  the 
territory  of  the  county  would  be  rid  at  once  of  an  op- 
pressive mass  of  general  and  local  laws  and  ordinances, 
complicated  so  as  to  be  past  all  understanding;  (2)  its 
practical  and  efficient  methods  of  administration  would 
provide  much  better  service  to  the  people  at  much  less 
cost  than  at  present;  (3)  the  establishment  of  a  capable 
government  here,  within  cannon  shot  of  New  York,  would 
give  us  a  great  advantage  over  other  suburban  localities, 
and  stimulate  the  growth  of  Union  county  in  a  national 
manner  and  to  a  remarkable  degree. 

There  are  also  objections  to  the  proposition.  The  one 
most  obvious  is  the  unequal  debts  of  the  different  locali- 
ties; in  fact,  some  of  the  municipal  governments  in 
Union  county  are  free  from  debt.  But  this  objection  will 
seem  to  diminish  on  examination.  Where  the  debts  are 
there  are  also  large  quantities  of  taxable  property  and 
the  most  costly  of  the  necessary  public  improvements 
have  been  made.  The  rate  of  interest  on  the  large  debts 
does  not  exceed  4  per  cent,  and  it  is  not  unreasonable  to 
expect  that  the  saving  in  taxes  by  a  rational  administra- 
tion of  the  proposed  government  would  go  far  toward 
paying  the  interest  on  the  debt  of  the  consolidated  town. 

It  may  also  be  objected  that  the  proposed  plan  would 
give  too  much  power  to  the  governing  body ;  but  it  is  im- 
possible for  men  to  accomplish  satisfactory  results  in 
dealing  with  difficult  matters  without  freedom  to  act  as 
good  judgment  may  dictate  according  to  the  actual  con- 
ditions of  the  moment.  As  it  is  impossible  to  foresee 
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remote  conditions  or  emergencies,  so  it  is  impossible  to 
prescribe  how  men  can  act  to  the  best  advantage  years 
before  they  are  called  on  to  act  at  all.  The  success  of  the 
great  business  corporations  is  largely  due  to  the  fact  that 
the  members  of  the  governing  body,  commonly  called 
the  directors,  elected  by  the  stockholders,  and  generally 
the  only  officers  elected  by  the  stockholders,  are  left  free 
to  exercise  their  judgment  from  time  to  time  for  the  gen- 
eral welfare  of  their  constituents.  The  governing  body 
being  elective,  public  opinion  could  be  expressed  at  elec- 
tions held  at  least  once  a  year.  They  would  be  respon- 
sible for  the  government  of  the  whole  territory.  Public 
attention  would  be  fixed  on  the  conduct  of  the  members 
of  the  governing  body  instead  of  being  divided  as  at 
present  among  hundreds  of  minor  officials.  The  office,  be- 
ing responsible  and  dignified,  would  attract  men  of  ca- 
pacity, and  its  importance  would  lead  to  the  selection  of 
the  best  men  who  could  be  impressed  into  the  public 
service. 

I  have  not  time  to  elaborate  the  details  of  this  sugges- 
tion, nor  to  imagine  and  answer  all  the  objections  that 
may  be  urged  against  it.  I  assure  you,  however,  that  it 
is  not  a  hasty  notion  put  forward  as  a  curious  specula- 
tion for  a  moment's  entertainment.  If  you  consider  the 
advantages  that  would  be  derived  by  the  people  from 
the  establishment  of  a  model  municipality  in  our  county, 
I  am  sure  you  would  agree  that  the  benefit  would  amply 
reward  any  amount  of  work  necessary  to  attain  it. 


AN  INVITATION  AND  REPLY 

Bernardsville,  N.  J.,  Aug.  19,  1912 
Mr.  Frank  Bergen. 
Dear  Sir: 

OU  are  no  doubt  informed  by  the  press  reports  of 
the  organization  of  the  wilson  and  Marshall  club 
of  Bernards  Township.  It  is  the  desire  of  the  promoters 
of  the  club  to  enroll  in  its  membership  every  citizen  who 
believes  in  government  by  the  people,  for  the  people,  and 
as  your  name  has  been  proposed,  you  are  requested  to 
notify  the  secretary  in  confirmation  thereof.  Club  rooms 
have  been  engaged  in  the  Lindabury  Building  in  East 
Main  Street,  where  a  welcome  is  extended  to  every  voter 
whose  attitude  along  political  lines  is  in  sympathy  with 
the  principles  advocated  by  the  Democratic  Candidate 
for  the  Chief  Magistracy  of  the  Nation. 

Very  truly  yours, 
Chas.  A.  Moran,  Jno.  J.  Foley, 

President.  Secretary. 

Bernardsville,  N.  J.,  August  24,  1912 

Mr.  Charles  A.  Moran, 
President,  Wilson  and  Marshall  Club 
of  Bernards  Township,  N.  J. 
My  dear  Sir  : 

Your  courteous  invitation  to  enroll  as  a  member  of  the 
Wilson  and  Marshall  Club  of  Bernards  Township  has 
been  received,  and  I  am  constrained  to  decline  it.  My 
reasons  are  numerous  and  I  will  mention  a  few. 

I  have  been  a  Republican  since  childhood  and  have  no 
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intention  of  deserting  the  Republican  party  now,  or  at 
any  time,  because  a  lot  of  political  wrecks  and  strays 
who  change  their  colors  when  they  lose  their  baggage, 
and  a  few  dangerous  demagogues  are  leading  a  multi- 
tude  of  thoughtless,  emotional  people  into  the  wilderness. 

Referring  to  the  qualifications  for  membership  men- 
tioned in  your  note,  permit  me  to  say  that  I  do  believe 
in  government  of  the  people,  by  the  people  and  for  the 
people  in  the  sense  in  which  Lincoln  used  that  expres- 
sion at  Gettysburg ;  that  is,  with  a  little  emphasis  on  the 
word  government.  The  expression  is  often  quoted  in  our 
day  as  if  it  means  that  the  impulses  and  passions  of  the 
hour  should  constitute  the  supreme  law  of  the  land.  Lin- 
coln never  said  so.  His  Cooper-Union  speech,  perhaps  the 
greatest  effort  of  his  life,  shows  clearly  that  he  was  a  pro- 
found student  of  the  origin  of  the  constitution  and  no 
doubt  familiar  with  the  dismal  history  of  the  period  be- 
tween the  surrender  at  Yorktown  and  the  inauguration 
of  Washington.  During  that  time  the  initiative,  referen- 
dum and  recall,  and  some  of  the  other  crazes  of  our  day 
were  in  flower,  but  there  is  nothing  in  the  words  or  life 
of  Lincoln  to  lead  any  one  to  suppose  that  he  ever  had  the 
slightest  sympathy  with  that  kind  of  "  government. ' ' 
Bryan's  vague  platform  adopted  at  Baltimore,  clouded 
still  more  by  Governor  Marshall 's  rhapsody  delivered  at 
Indianapolis  the  other  day,  finds  no  support  in  the  teach- 
ings of  Lincoln,  and  cannot  be  used  as  a  substitute  for 
the  constitution  framed  by  the  Fathers  to  keep  us  in  the 
way  of  good  government. 

It  is  a  little  distressing  to  sincere  Republicans  to  see 
Lincoln  canonized  in  the  stress  of  politics  by  the  lineal 
descendants  of  those  who  execrated  him  in  his  lifetime. 
But  this  proves  only  that  in  our  day,  as  under  the  old 
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dispensation,  hypocrites  and  Pharisees  build  the  sepul- 
chers  of  the  prophets  whom  their  fathers  killed.  Please 
do  not  let  your  club  fall  into  that  habit.  Lincoln  was  in- 
augurated in  'sixty-one;  the  congressional  election  in 
'sixty-two  went  strongly  against  him,  and  in  August, 
'sixty-four,  his  chances  for  reelection  were  desperate  in- 
deed ;  but  the  genuine  Republicans  of  those  days,  with  a 
serene  courage  that  never  blanched  in  battle,  followed 
him  to  victory  in  the  following  November,  and  sustained 
him  until  he  passed  away  bearing  four  millions  of 
broken  human  fetters  in  his  hands  as  evidence  of  a  life 
well  spent. 

Another  important  reason  why  I  cannot  accept  your 
invitation  is  this:  If  your  party  should  succeed  in  No- 
vember it  would  mean  a  reckless  revision  of  the  tariff 
without  regard  to  its  effect  on  capital,  labor,  business  or 
prosperity,  instead  of  an  intelligent  revision,  schedule  by 
schedule,  after  careful  examination  of  each  by  those 
qualified  to  criticise  and  to  judge.  I  realize,  and  our  his- 
tory confirms  the  impression,  that  prosperity,  a  protec- 
tive tariff  and  good  wages  cannot  be  separated  in  this 
country.  They  must  all  stand  or  fall  together.  Besides, 
factories  in  which  things  are  made  for  Americans  should 
stand  on  American  soil. 

Human  nature  changes  but  little,  and  very  slowly,  if 
at  all,  therefore  history  has  a  bad  habit  of  repeating  it- 
self, and  those  whose  memories  extend  back  for  a  period 
of  eighteen  or  twenty  years  can  easily  foretell  what 
would  happen  if  your  party  should  succeed.  In  1892  the 
Democrats  and  the  Progressives  (calling  themselves 
Populists  in  those  days),  succeeded  in  defeating  Harri- 
son in  his  campaign  for  reelection,  although  everybody 
admitted  that  he  was  a  good  president  and  an  honest 
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man.  Shortly  after  your  party  obtained  power,  a  reckless 
attack,  accompanied  by  much  scandal,  was  made  upon 
the  industries  of  the  country.  Within  two  or  three  years 
half  the  mileage  of  the  railroads  fell  into  the  hands  of 
receivers,  furnaces  went  cold,  mills  silent,  and  more  than 
a  million  laboring  men  wandered  about  the  country  on 
coal  cars  seeking  for  work  in  vain.  Coxey's  army 
marched  from  Ohio  to  Washington  to  find  out  what  was 
the  matter,  and  were  told  when  they  got  there  to  keep  off 
the  grass.  In  many  cities  soup-houses  were  established  to 
prevent  people  from  starving  who  were  willing  to  work, 
but  could  find  nothing  to  do. 

In  1896  the  Republican  party  was  restored  to  power 
and  at  once,  under  the  lamented  McKinley,  inaugurated 
a  period  of  prosperity  unequalled  in  the  history  of  the 
world.  It  erased  the  memory  of  the  misery  of  the  early 
'nineties;  and  even  yet,  although  our  politics  have  be- 
come maudlin,  wages  are  higher  and  laboring  men  more 
in  demand  than  ever  before,  and  business  generally 
would  move  forward  with  leaps  and  bounds,  except  for 
the  political  uncertainty  that  hovers  over  the  country.  It 
is  true  that  in  this  period,  as  in  all  periods  of  prosperity, 
many  of  the  selfish  traits  of  human  nature  have  been  ex- 
hibited, which  indicates  that  tares  and  wheat  still  grow, 
and  perhaps  must  grow  together,  as  they  have  in  all 
ages  of  the  world.  Your  party  proposes  in  its  platform, 
and  the  threat  is  confirmed  by  its  efforts  twenty  years 
ago,  and  again  but  recently,  to  reform  industrial  abuses 
by  destroying  industry  itself — with  a  degree  of  intelli- 
gence scarcely  higher  than  that  of  the  farmer  who 
burned  his  barn  to  get  rid  of  rats. 

Besides,  I  do  not  believe  that  the  Democratic  party  has 
the  character  and  capacity  to  govern  this  country.  It 
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made  a  mess  of  it  every  time  it  tried.  We  who  live  in 
New  Jersey  have  an  object  lesson  constantly  and  now 
conspicuously,  before  us  on  the  other  side  of  the  Hudson, 
and  whenever  your  party  attempts  to  govern  larger  ter- 
ritory similar  faults  and  tendencies  are  developed  and 
exhibited. 

I  have  no  confidence  in  the  Democratic  party.  It  was 
organized  by  Jefferson  to  heckle  "Washington ;  it  declared 
the  constitution  to  be  practically  worthless  by  the  Ken- 
tucky and  Virginia  resolutions  adopted  in  1798 ;  it  pro- 
longed and  protected  slavery  for  two  generations ;  in  1864 
it  declared  the  Civil  War  a  failure,  and  gave  aid  and  com- 
fort to  the  enemies  of  the  Union;  it  abused  and  embar- 
rassed Lincoln  while  he  suffered  and  toiled ;  it  sought  to 
repudiate  a  large  part  of  the  national  debt;  it  tried  to 
bring  about  free  coinage  of  silver  at  the  ratio  of  sixteen 
to  one ;  it  has  persistently  denied  the  power  of  congress 
to  protect  American  industries,  and  is  eager  for  an  oppor- 
tunity to  enact  a  tariff  for  revenue  only.  For  more  than 
a  century  it  has  hung  on  the  neck  of  the  country  like  a 
millstone.  Occasionally,  in  moments  of  popular  impa- 
tience, it  has  been  entrusted  with  power,  but  the  result 
in  every  instance  has  shown  that  it  was  a  mistake,  and 
there  is  no  reason  to  suppose  that  your  party  would  do 
any  better  in  the  future  than  in  the  past. 

I  have  said  nothing  of  the  personality  of  the  several 
candidates  now  seeking  the  presidency,  but  I  am  sure 
you  will  agree  that  it  is  at  least  doubtful  whether  Gov- 
ernor Wilson  can  succeed  with  the  galvanized  remains  of 
the  Democratic  party  where  Cleveland,  one  of  our  most 
steadfast  presidents,  failed  deplorably  in  his  efforts  with 
the  same  instrument  to  administer  the  government  of 
the  realm. 
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The  Republican  party  is  passing  just  now  through  a 
stormy  season  in  politics,  but  it  has  passed  through  many 
storms  and  blizzards  successfully  in  years  gone  by,  and 
its  vitality  is  stronger  than  ever.  One  occurred  in  1864, 
another  in  1872,  and  a  third  twenty  years  ago.  Consider- 
ing its  whole  career,  extending  over  more  than  half  a 
century,  it  can  truthfully  be  said  that  no  political  or- 
ganization that  ever  existed  since  government  by  parties 
has  been  the  custom  of  nations  has  done  so  much  to  es- 
tablish human  rights  on  lawful  foundations,  and  to  pro- 
mote human  welfare,  as  the  Republican  party  has  done. 
Virtue  has  not  gone  out  of  the  Republican  party,  and  its 
mission  is  not  ended.  For  a  long  time  the  party  has  been 
the  target  of  yellow  journals  and  muck-raking  maga- 
zines. A  few  of  its  trusted  leaders  proved  unfaithful  and 
have  been  cast  out  howling;  but  by  and  by  history  will 
again  repeat  itself,  and  a  majority  of  the  common-sen- 
sible people  of  the  country  will  get  together  around  its 
standard  and  assert  their  good  sense.  The  pity  of  it  all  is 
that  it  may  require  the  pressure  of  a  wide-spread  indus- 
trial disaster  to  clear  the  atmosphere  of  the  cant,  non- 
sense and  mendacity  which,  for  the  present,  are  confus- 
ing the  public  mind. 

As  your  invitation  came  to  me  in  print,  I  will  send  a 
copy  of  my  reply  to  the  printer. 

Sincerely  yours, 
Frank  Bergen. 


FIFTY  YEARS  AT  THE  BAR* 

Mr.  Toastmaster  and  Friends: 

THE  words  that  are  commonly  used  to  express  thanks 
for  a  courtesy  or  a  favor  such  as  this,  seem  to  me 
so  inane  and  inadequate  that  I  hesitate  to  use  them  at 
all,  in  an  effort  to  tell  how  much  I  appreciate  and  enjoy 
the  rare  honor  with  which  you  are  crowning  my  half  cen- 
tury at  the  bar ;  and,  if  you  find  me  poor  in  thanks,  I  beg 
you  will  not  get  the  impression  that  I  am  deficient  in 
gratitude.  Besides  putting  aside  the  platitudes  of  polite- 
ness, I  am  inclined  to  omit  the  expressions  of  self-depre- 
ciation customary  on  such  occasions  as  this,  because  I  do 
not  wish  to  shake  your  confidence  in  the  good  judgment 
of  those  dear  friends  of  mine  who  have  made  the  ar- 
rangements for  this  banquet,  brought  you  together,  and 
summoned  me  here  to  receive  your  blessing.  Happily 
there  is  precedent  for  doing  so,  and  we  lawyers  think  a 
precedent  justifies  almost  anything,  although  Dr.  John- 
son growled  that  no  precedent  can  justify  absurdity.  The 
authority  I  rely  on  for  putting  modesty  aside  pro  hacc 
vice  may  be  found  in  Blackstone's  Commentaries.  At  the 
beginning  of  his  first  lecture  on  the  laws  of  England,  Sir 
"William  remarked  that  he  was  not  willing  to  admit  that 
he  was  not  qualified  for  the  task  of  expounding  the  laws, 
for  fear  it  might  be  disrespectful  to  the  learned  gentle- 
men who  had  chosen  and  invited  him  to  undertake  it. 

Let  me  disregard  another  convention.  I  do  not  remem- 
ber that  I  ever  claimed  credit  for  anything,  and  so  I  am 

*  Address  delivered  at  a  banquet  at  the  "Waldorf -Astoria,  New 
York,  November  3,  1923,  the  Fiftieth  Anniversary  of  admission 
to  the  Bar. 
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not  going  to  contradict  anything  that  your  kind-hearted 
spokesmen  have  said.  Each  of  them  has  an  excellent 
reputation  for  truth  and  veracity  in  the  neighborhood 
where  he  lives,  which  I  understand  is  still  the  legal  test 
of  credibility,  and  it  would  ill  become  me  to  cast  asper- 
sions on  their  parts  of  speech.  If  they  have  made  mis- 
takes someone  else  must  correct  them.  Besides  I  am  for- 
bidden by  one  of  the  maxims  of  the  law  to  sit  as  a  judge 
in  my  own  cause.  I  had  nothing  to  do  with  the  vocal  ap- 
purtenances of  this  function,  but,  if  consulted,  I  might 
have  suggested  that  two  sets  of  speakers  should  be  en- 
gaged, one  to  discover  virtues  if  possible,  and  the  other 
to  exhibit  faults,  just  as  we  often  do  in  the  trial  of  a 
lawsuit  when  in  pursuit  of  truth. 

Seriously,  my  friends,  I  am  happy  to  look  upon  this 
banquet  as  an  outburst  of  friendship  more  precious  than 
words  can  tell.  Lincoln,  near  the  end  of  his  sad  and  yet 
triumphant  life,  after  struggling  all  the  way  from  a  log 
cabin  in  Kentucky  up  to  the  White  House,  remarked  one 
day  to  a  visitor  who  was  extolling  his  career :  ' '  After  all, 
there  is  nothing  in  this  world  of  much  value  but  one's 
friends."  I  have  found  it  so,  and  no  doubt  your  experi- 
ence is  or  will  be  the  same.  Polonius  may  have  been  a 
tedious  old  fool,  as  Hamlet  broadly  intimated,  but  the 
estimate  which  Shakespeare  made  the  garrulous  old  man 
give  of  the  value  of  friends,  who  have  been  tried  and 
found  faithful,  was  no  doubt  an  expression  of  the  genu- 
ine opinion  of  the  monarch  of  all  the  poets.  "What  would 
you  take  in  exchange  for  your  friends?  "What  could  I 
take  in  exchange  for  the  friendship  of  Foster  Voorhees 
(not  to  mention  others),  extending  over  a  period  of 
nearly  fifty  years,  and  growing  richer  and  sweeter  as 
time  goes  on  ? 
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A  few  days  ago  when  debating  whether  I  should  enlist 
in  the  army  of  the  law  for  another  half  century,  it  oc- 
curred to  me  that  if  I  should  do  so  my  new  term  of  serv- 
ice would  not  expire  until  November,  1973,  unless  I 
should  be  mustered  out  in  the  meantime  by  the  Grim 
Messenger.  As  I  reflected,  there  appeared  to  be  a  vast 
difference  between  the  length  of  fifty  years  that  are  gone, 
and  fifty  years  to  come.  It  does  not  seem  to  be  long  ago 
when  I  came  out  of  the  state  house  at  Trenton  one  raw 
day  in  November,  1873,  walking  on  the  clouds  and  wav- 
ing a  sheepskin,  but  a  half  century  to  come  seems  to 
stretch  out  almost  to  the  crack  of  doom. 

If  time  permitted  I  might  remind  you  of  the  principal 
events  of  the  last  fifty  years  as  they  appeared  to  me.  It 
was  a  period  filled  with  material  for  comedy  and 
tragedy,  as  all  other  periods  of  the  world's  history  have 
been.  It  began  with  the  panic  of  1873  that  shook  the 
country  like  an  earthquake  for  several  years.  During 
that  period  ingenious  and  industrious  men  have  sought 
out  many  inventions  and  made  amazing  discoveries,  and 
the  half  century  ended  with  Europe  bereft  of  reason 
from  the  Rhine  to  the  Danube.  I  prefer  to  turn  to  a  more 
cheerful  subject  and  pay  a  tribute  of  respect  to  the 
memory  of  some  of  the  strong  men  of  the  bench  and  bar 
who  flourished  in  the  'seventies  in  New  Jersey,  and  con- 
tinued their  labors  in  later  years.  Among  those  on  the 
bench  was  Mercer  Beasley,  chief  justice.  The  distin- 
guishing feature  of  his  long  career  was  that  he  anchored 
our  judicial  system  and  the  jurisdiction  of  our  courts 
firmly  on  the  constitution.  Beside  Beasley  on  the  bench 
sat  Judge  Depue,  as  we  commonly  called  him,  although 
he  was  chief  justice  for  one  or  two  years.  He  was  more 
thoroughly  equipped  with  the  learning  of  the  books  than 
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any  of  his  brethren.  Judge  Depue  was  not  a  stickler  for 
logic,  but  seemed  to  regard  the  law  of  the  land  as  a 
means  of  grace.  There,  too,  was  Dixon,  Lying  in  wait  with 
his  polished  stiletto  to  puncture  a  fallacy  or  expose  an 
error.  It  was  not  until  1880  that  Magie  was  appointed  to 
the  bench;  and  lived  to  achieve  the  honor  of  being  the 
only  man  who  ever  held  the  positions  of  justice,  and 
chief  justice  of  the  supreme  court,  and  chancellor  in 
this  state,  and  it  is  a  pleasure  to  add  that  he  was  raised 
by  merit  alone  to  those  high  offices. 

When  I  came  to  the  bar,  Theodore  Runyon  was  chan- 
cellor. He  opened  wide  the  doors  of  the  court  of  chan- 
cery and  invited  all  to  enter  who  believed  they  had  griev- 
ances or  sorrows  that  equity  might  heal.  Amzi  Dodd 
was  vice-chancellor.  I  came  to  know  him  very  well  in  the 
'eighties,  and  shared  the  opinion  of  all  who  had  known 
him  from  childhood,  that  New  Jersey  never  produced  a 
wiser  or  a  nobler  man.  In  1874,  Abraham  V.  Van  Fleet 
succeeded  Mr.  Dodd  as  vice-chancellor.  He  came  to  us 
like  a  refreshing  breeze  from  the  hills  of  Hunterdon. 
Van  Fleet  was  as  ambitious  as  Caesar  to  be  a  great 
judge,  and  he  achieved  his  ambition.  He  remained  on  the 
chancery  bench  until  his  death  in  1895,  a  period  of 
twenty  years.  Now  he  sleeps  among  his  native  hills  and 
speaks  to  us  every  day  through  his  lucid  and  vigorous 
opinions  which  enlarged  and  enriched  our  equity  juris- 
prudence. 

Among  the  members  of  the  bar  whom  I  remember  in 
those  distant  days  was  Cortlandt  Parker,  whose  memoir 
was  brilliantly  executed  a  year  or  two  ago  by  my  friend 
Colie ;  and  ex-chancellor  Williamson,  whose  ability  in  the 
management  of  a  lawsuit  eclipsed  his  reputation  gained 
on  the  bench,  and  made  him  a  terror  to  all  who  ventured 
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to  contend  against  him.  I  have  often  heard  the  elder  Mc- 
Carter — the  genial  father  of  three  stalwart  sons — set  the 
courtroom  in  a  smile,  and  confound  his  adversary  by  a 
sally  of  wit  supplementing  his  learning.  And  I  recall 
A.  Q.  Keasbey,  capable  of  doing  large  things  in  a  large 
way,  and  wrhose  active  mind  often  ranged  abroad  into 
the  field  of  letters;  Barker  Gummere,  justly  famed  for 
his  accurate  learning,  close  logic  and  good  sense;  and 
Abraham  Browning,  a  gentleman  of  the  old  school,  who 
always  appeared  in  court  dressed  in  a  blue  swallowtail 
coat  with  brass  buttons,  and  a  ruffled  shirt,  while  he  ar- 
gued his  cases  in  the  quaint  language  of  the  olden  time. 
These  gentlemen,  and  many  of  those  with  whom  they 
strove  mightily  at  the  bar  in  the  'seventies  and  'eighties 
have  gone  silent,  and,  as  their  figures  rise  in  memory,  I 
recall  the  observation  of  Burke — ' '  What  shadows  we  are, 
and  what  shadows  we  pursue ! ' ' 

Some  of  the  younger  gentlemen  among  you  may  have 
come  this  evening  in  the  expectation,  or  at  least  the  hope, 
of  hearing  something  from  the  depths  of  my  long  experi- 
ence at  the  bar  that  may  be  of  use  in  their  own  career.  I 
fear  they  must  go  away  disappointed,  as  I  have  no  in- 
formation of  much  value  relating  to  the  conduct  of  life 
on  its  secular  side  that  you  may  not  find  in  Poor  Rich- 
ard's almanac.  Study  Franklin  for  the  wisdom  of  this 
world,  Dr.  Primrose  for  Christian  fortitude  and  patience 
to  withstand  the  slings  and  arrows  of  capricious  fortune  ; 
and  Erskine  for  legal  eloquence,  but  do  not  attempt  to 
use  it  in  the  prosaic  courts  of  our  day.  I  doubt  some- 
times whether  I  know  as  much  law  today  as  I  thought  I 
did  forty  years  ago.  I  have  discovered  that  quite  a  large 
part  of  legal  information  collected  with  considerable  ef- 
fort in  the  nineteenth  century  has  turned  out  to  be  either 
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inaccurate  or  impotent  in  the  twentieth,  and  so  I  have 
come  to  the  conclusion  that  true  and  Long-lived  prin- 
ciples of  law  are  scarce  articles. 

The  legal  profession  in  its  long  career  has  not  suc- 
ceeded in  discovering,  and  finally  expressing  in  lucid 
words,  more  genuine  principles,  or  perpetual  laws,  than 
you  can  count  on  the  fingers  of  your  two  hands.  The  rest 
of  our  corpus  juris  consists  of  rules  of  conduct  put 
forth  from  time  to  time  by  legislators  and  courts  to  serve 
the  convenience  of  the  hour.  This  is  why  the  uncertainty 
of  the  law  is  so  often  lamented.  If  I  may  change  a  word 
in  a  couplet  of  Lowell 's  I  should  say  that : 

New  occasions  teach  new  duties; 
Time  makes  ancient  law  uncouth. 

And  so  we  must  go  on  rewriting  and  restating  our  laws 
to  express  the  wTisdom  or  the  passions,  and  to  allay  the 
fears  of  the  generations  as  they  come  and  go.  I  have 
heard  that  the  medical  profession  is  afflicted  with  the 
same  disease;  because  but  few  medical  books  more  than 
ten  years  old  are  considered  of  much  value.  Lawyers  pile 
their  worn-out  notions  on  their  bookshelves;  doctors 
more  wisely  keep  theirs  in  concealment. 

It  is  my  opinion  that  much  of  the  apparent  change  in 
the  value  of  legal  doctrines  since  the  close  of  the  last  cen- 
tury is  due  to  the  communistic  sentiment  that  has 
drifted  over  from  Europe  during  the  past  twenty  years 
with  increasing  force,  and  increasing  volume.  Its  influ- 
ence has  unsettled  convictions,  confused  the  public  mind, 
excited  fears  and  for  a  time  brought  the  material  de- 
velopment of  our  country  to  a  standstill.  Opposed  to  its 
injurious  and  destructive  force  stands  the  constitution  of 
the  United  States,  still  the  most  precious  political  docu- 
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ment  in  the  world,  even  with  its  amendments;  but  the 
constitution  will  turn  out  to  be  as  worthless  as  a  scrap  of 
paper  unless  supported  by  strong  and  courageous  public 
opinion.  That  opinion  it  is  the  duty  of  the  bar  to  mould 
and  strengthen. 

But  I  must  put  aside  the  temptation  to  discuss  the  mo- 
mentous problems  of  our  time,  and  the  obligation  of  the 
bar  to  aid  in  their  solution,  so  far  as  they  may  be  solved. 
The  world,  in  acute  distress,  is  still  laboring  at  some  pro- 
found work;  science  and  philosophy  have  failed  to  pluck 
out  the  heart  of  its  mystery ;  but  I  have  noticed,  and  was 
glad  to  see,  that  those  who  are  reputed  to  be  the  wisest 
among  us  are  the  most  diligent  and  the  most  tranquil. 


LETTERS 

Received  by  the  Author  after  Publication  of  Several 
of  the  Foregoing  Addresses. 

FROM  CHARLES  FRANCIS  ADAMS,  ESQ. 

1701  Massachusetts  Avenue, 

Washington,  D.  C. 
January  3,  1914. 

My  dear  Sir : 

Quite  a  time  ago  I  received  the  publication  entitled  "The 
Memory  of  Washington,"  containing  your  two  papers,  that  of 
February  23,  1903,  and  the  subsequent  and  more  elaborate  pa- 
per of  June  16,  1913.  Both  these  papers  I  have  read  with 
lively  interest,  and  wanted  to  communicate  with  you,  but  no- 
where could  I  find  an  address.  I  wanted  to  tell  you  that,  the 
"inherited  gift  of  faultfinding"  notwithstanding,  I  read  your 
two  papers  with  great  interest. 


Experience  has  long  since  taught  me  that  accuracy  in  his- 
torical statement  is  practically  unattainable.  The  best  the  most 
careful  can  attain  unto  is  an  approximation  to  accuracy.  In 
dealing,  however,  with  the  story  of  our  American  Revolution- 
ary War,  it  does  at  times  seem  to  me  as  if  our  patriotic  his- 
torians had  intentionally  falsified  history,  under  the  sophistical 
plea  that  it  was  good  for  children  to  be  lied  to.  The  process 
tended  to  instil  into  their  minds  salutary  convictions. 

As  I  have  read  your  papers  with  interest,  I  would  fain  re- 
ciprocate. Herewith,  therefore,  under  another  cover,  I  send 
you  a  copy  of  my  last  publication,  being  certain  lectures  de- 
livered by  me  at  Oxford  last  May,  and  now  fresh  from  the 
Clarendon  Press. 

In  it  I  hope  you  will  find  more  or  less  matter  of  interest, 
and  perhaps  something  suggestive. 
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Again  thanking  you  for  your  very  interesting  monographs, 
believe  me, 

Very  truly  yours, 
Charles  F.  Adams. 

Frank  Bergen,  Esq., 
Elizabeth,  N.  J. 


FROM   JOHN  T.   MORSE,   JR.,  ESQ. 

16  Fairfield  Street, 

Boston,  Mass., 
Jan.  4,  1898. 
Frank  Bergen,  Esq., : 
Dear  Sir: 

Thanks  for  the  glimpse  at  The  Other  Side  of  the  Declaration 
of  Independence.  Its  wit  and  spirit  would  have  entertained 
me,  even  if  I  had  taken  exception  to  its  presentation  of  facts. 
But  I  do  not  take  such  exception;  nor  would  many  educated 
persons  nowadays.  Perhaps  it  would  have  been  different 
twenty-five  years  ago — that  is  to  say,  when  a  large  proportion 
of  the  more  intelligent  classes  were  only  beginning  to  suspect 
that  this  country  had  a  history.  But  for  the  last  quarter  of  a 
centuiy  we  have  been  studying  this  history  pretty  thoroughly 
and  candidly,  with  the  result  (as  I  believe)  that  many  will 
agree  with  your  views,  and  few  will  resent  them. 

Does  not  Hosmer's  Hutchinson  indicate  the  judicial  element 
in  our  modern  historical  literature? 

For  myself:  My  opinion  has  long  been  that  the  treatment 
which  Great  Britain  exercised  towards  the  colonies  was  in  ac- 
cordance with  the  theories  of  government  then  accepted  by  en- 
lightened nations.  America  demanded  a  new  departure — the 
introduction  of  novelties  into  the  system  or  science  of  govern- 
ment. Many  Englishmen  befriended  her  views;  she  enforced 
them  successfully.  In  other  words,  the  time  was  ripe,  the  day 
had  come  for  re-formation  in  some  parts  of  governmental 
theories. 

As  for  the  patriotism  of  the  people,  there  is  no  question  that 
the  fervor  of  the  ante-bellum  days  cooled  exceedingly  when  the 
helium  days  came  on.  I  have  no  question  that  the  Revolution, 
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inaugurated  by  the  masses,  was  carried  through  by  a  small, 

gallant  and  resolute  minority;  all  the  more  to  be  admired  be- 
cause the  vast  multitude,  whether  merchants,  mechanics  or 
farmers,  had  no  notion  at  all  of  expending  either  their  own 
blood  or  their  own  money. 

Renewing  my  thanks  for  your  courtesy,  I  am 

Yours  sincerely, 
John  T.  Morse,  Jr. 


FROM  PROF.  WILLIAM  GRAHAM  SUMNER 

New  Haven,  Conn., 

Jan.  4,  1898. 
Dear  Sir: 

I  am  very  proud  if  I  contributed,  in  any  degree,  to  inspire 
your  lecture.  Early  American  history  is  as  mythological  as  that 
of  early  Rome.  Our  orators  and  editors  seem  to  think  that  our 
people  have  acquired  such  an  appetite  for  flapdoodle  that  it 
will  accept  nothing  else.  I  am  not  sure  that  they  are  not  half 
right.  The  truth,  however,  ought  to  have  some  respect  paid  to 
it  and  I  am  glad  to  see  that  people  here  and  there  do  respond 
to  its  claims. 

Yours  sincerely, 

W.  G.  Sumner. 
To  Mr.  F.  Bergen. 


FROM  W.  E.  H.  LECKY 

38,  Onslow  Gardens,  S.  W., 

London,  England, 
Jan.  13,  1898. 
Dear  Sir: 

I  must  thank  you  for  your  very  interesting  lecture  on  the 
Declaration  of  Independence  and  for  the  kind  things  you  have 
said  in  it  about  myself.  It  cannot  but  be  gratifying  to  an  Eng- 
lish author  to  be  so  appreciated  in  America,  and  I  venture  to 
think  that  it  is  very  creditable  to  America  that  its  writers  can 
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judge  with  so  much  tolerance  and  condone  views  that  are  some- 
what opposed  to  their  national  traditions. 
Believe  me 

Yours  very  sincerely, 

W.  E.  H.  Lecky. 
F.  Bergen. 


FROM  JAMES  BRYCE 

54,  Portland  Place,  W., 

London,  England, 
June  29,  1898. 
My  dear  Sir: 

Thank  you  for  your  interesting  and  suggestive  address.  What 
you  have  said  was  well  worth  saying  as  a  counterpoise  to  the 
somewhat  one-sided  views  often  presented  of  the  War  of  Inde- 
pendence. Considering  what  sorts  of  conduct  wars  and  revolu- 
tions always  tend  to  develop,  I  should  perhaps  take  a  more 
lenient  view  of  the  American  actors  than  you  do;  but  your 
view  deserves  stating.  There  are  one  or  two  minor  points  such 
as  your  words  regarding  Mr.  H.  Spencer's  historical  work,  to 
which  some  of  us  here  might  not  subscribe,  for  British  his- 
torians are  pretty  well  agreed  in  regarding  him  as  hopelessly 
uncritical  in  the  field  of  history.  But  these  are  minor  points. 

The  question  of  what  the  Declaration  of  Independence  did 
for  England  and  Europe  is  too  large  a  one  for  discussion  in  a 
letter.  But  there  is  much  ground  for  believing  that  if  the  N. 
American  colonies  had  never  been  separated  from  England, 
much  would  have  been  gained  for  both  countries.  Things  would 
have  progressed  rather  faster  here,  which  we  wanted  down  till 
1832;  and  perhaps  it  would  have  been  well  if  some  things  had 
gone  a  bit  slower  on  your  side. 

Nothing — if  you  will  allow  me  to  say  so — could  give  us  more 
pleasure  here  than  the  last  few  pages  of  your  address.  Happily 
the  reciprocal  good  feeling  of  the  people  seems  stronger  now 
than  it  has  been  for  a  long  while. 

Believe  me 

Yours  faithfully, 
James  Bryce. 
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FROM  SIR  GEORGE  OTTO  TKI.Y)  LI  \N 

Wei  combe, 

Stratford  On  Avon, 

Feb.  2,  1899. 
Dear  Sir: 

I  am  obliged  for  your  letter,  and  for  the  pamphlet  which  you 
have  been  good  enough  to  send  me.  I  recognise  the  tribute  to 
the  sentiments  of  the  great  mass  of  the  English  people,  whose 
interests,  and  in  many  cases  whose  opinions,  were  opposed  to 
the  action  of  the  King  and  the  Ministers.  I  refer  especially  to 
your  pages  43  and  44.  [Pages  162  and  163  of  Volume  I.] 

As  regards  the  rights  and  wrongs  of  the  main  controversy 
between  Burke,  Fox  and  Chatham  on  the  one  side,  and  George 
the  III.  and  his  Cabinet  on  the  other,  as  stated  on  pages  90 
and  91  of  my  American  edition,  in  the  paragraph  beginning 
"His  name  recalled,"  and  ending  with  "Downing  Street,"  I 
regard  it  as  one  which  is  too  clear-cut  and  self-evident  to  be 
even  arguable.  Chatham's  method  of  inducing  America  to  con- 
tribute to  the  defence  of  America  proved  a  brilliant  success; 
and  those  lines  should  never  have  been  departed  from. 
I  remain 

Yours  faithfully, 
G.  0.  Trevelyan. 


FROM  CHARLES  FRANCIS  ADAMS,  ESQ. 

South  Lincoln,  Mass., 

Sept.  16,  1914. 
My  dear  Mr.  Bergen : 

I  have  to  thank  you  for  a  copy  of  your  publication  entitled 
"Webster's  Work  for  the  Union."  I  have  read  this  with  inter- 
est, but  with  only  a  moderate  degree  of  acquiescence  in  your 
conclusions. 

I  think  I  sent  you  some  months  ago  a  copy  of  my  Lectures 
last  year  delivered  at  Oxford,  in  which  I  treated  with  some 
detail  this  topic  of  the  growth  of  nationality  in  the  United 
States.  I  had  previously  dealt  with  it  in  a  somewhat  more  com- 
prehensive way  in  an  "Address"  delivered  at  Charleston,  S.  C, 
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in  December,  1902.  This  "Address"  I  printed  under  the  title 
"The  Ethics  of  Secession"  at  the  time,  and  subsequently  incor- 
porated into  a  volume  entitled  "Studies:  Military  and  Diplo- 
matic," published  by  the  Macmillan  Company  three  years  ago. 

As  you  evidently  have  given  much  attention  to  this  subject, 
although,  if  I  may  judge  from  your  "Address,"  somewhat 
from  the  hero-worship  point  of  view,  I  have  directed  the  pub- 
lishers to  send  you  a  copy  of  the  volume  referred  to,  and  would 
commend  my  interpretation  of  the  movement  to  your  consid- 
eration, favorable  or  otherwise. 

Again  thanking  you  for  the  copy  of  your  publication, 

I  remain,  etc., 

Charles  F.  Adams. 
Frank  Bergen,  Esq., 
Newark,  N.  J. 


FROM  ANDREW  D.  WHITE 

Cornell  University, 

Ithaca,  N.  Y. 
Oct.  24,  1914. 
James  T.  McCleary,  Esq., 

New  York. 
My  dear  Sir : 

Some  time  since  I  received  from  you  a  copy  of  "Webster's 
Work  for  the  Union,"  by  Frank  Bergen,  with  passages 
marked,  and,  from  time  to  time  since,  have  enjoyed  myself 
greatly  in  reading  them.  The  work  seems  to  me  to  do  its  author 
very  great  credit,  and  I  am  curious  to  know  who  he  is  and 
whether  he  has  written  anything  else. 

From  being,  during  my  youth,  a  believer  in  the  statement 
that  Webster's  ambition  for  the  Presidency  led  him  to  sacrifice 
his  principles,  I  have  gradually  come  to  the  belief  that  the 
very  reverse  is  the  case.  One  of  the  best  judges  of  the  matters 
involved  whom  I  have  ever  met,  entirely  truthful  and  dispas- 
sionate, was  Goldwin  Smith,  and  he  once  said  to  me  very 
quietly,  as  if  stating  it  as  a  matter  of  fact,  "Daniel  Webster 
was  the  greatest  orator  in  human  history."  The  statement  of 
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Governor  Long,  on  pages  21  and  22,  is,  I  believe,  true.  [Paget 

107  and  108  of  this  volume.] 

This  belief  I  hold  in  spite  of  the  fact  that  I  am  still  an  ear- 
nest admirer  of  Theodore  Parker,  whose  sermon  at  the  death 
of  Webster  did  the  memory  of  the  statesman  great  injustice. 

Please  accept  my  thanks  for  sending  me  the  book,  which  I 
am  placing  among  those  that  I  prize  most. 

I  remain,  dear  Sir, 

Very  respectfully  and  truly  yours, 
Andrew  D.  White. 


FROM  JOHN  T.  MORSE,  JR.,  ESQ. 

16  Fairfield  Street, 
Boston,  Mass., 
August  31,  1915. 
Frank  Bergen,  Esq., 
My  dear  Sir : 

I  am  very  glad  that  you  sent  me  your  Essay  on  "Webster's 
Work  for  the  Union."  I  should  be  sorry  to  have  missed  seeing 
it,  as  might  well  have  been  the  case  had  you  not  remembered 
me.  There  is  a  freshness  and  originality  and  an  outspoken 
fashion  of  presentation  which  please  me  much  and  which  make 
your  paper  a  really  valuable  contribution  to  the  literature  con- 
cerning a  man  who  might  seem  to  have  been  already  rather 
fully  discussed.  Especially  your  laying  Webster's  attitude  and 
Lincoln's  alongside  of  each  for  comparison  is  very  striking 
and  interesting.  Certainly  it  had  never  before  presented  itself 
to  my  mind,  tho'  I  have  studied  both  men  pretty  carefully. 

My  own  opinion  as  to  Webster  and  his  famous  7th  March 
speech  remains  what  it  was  when  I  wrote  the  Preface  to 
Lodge's  Life  of  him.  I  am  indignant  wThen  I  hear  it  called  a 
bid  for  the  Presidency.  The  charge  seems  to  me  even  absurd; 
for  if  it  was  a  bid,  it  was  a  very  poor  and  ill-advised  one.  It 
was  in  keeping  with  all  his  past  views,  utterances,  habits  of 
thought,  and  political  convictions.  Those  who  assailed  him 
would  have  had  him,  at  his  age,  make  a  new  departure.  That 
was  an  impossible  requirement. 
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I  have  always  thought,  and  I  think  that  I  have  said  some- 
where in  print,  that  Webster  really  prepared  the  way  for  the 
success  of  the  North  in  the  Civil  War.  He  trained,  educated, 
and  developed  the  generation  which  carried  it  on;  and  I 
really  doubt,  very  gravely,  whether,  if  he  had  not  lived  and 
spoken,  that  Spirit  would  have  been  so  universally  present  and 
predominant,  which  inspired  and  sustained  the  Unionists  dur- 
ing so  many  years,  and  in  the  face  of  so  many  reverses. 

I  was  a  strenuous  little  "Webster  Whig"  in  my  childhood ;  I 
saw  him  once,  only,  but  remember  his  impressive  aspect  as  if 
it  were  of  yesterday.  When  he  died  I  recall  that  I  felt  a  sort  of 
terror.  What  was  to  become  of  the  country  when  his  powerful 
guidance  wras  gone!  I  was  seriously  alarmed.  It  seems  a  bit 
amusing  now,  yet  that  boyish  loyalty  survives  still  in  my  old 
age.  So,  you  see,  you  sent  your  book  to  an  appreciative  and 
sympathetic  reader,  and  with  thanks,  I  remain 

Very  truly  yours, 

John  T.  Morse,  Jr. 


Minneapolis,  Public  Library, 

October  8,  1915. 
Mr.  Frank  Bergen: 
My  dear  Mr.  Bergen, 

You  were  polite  enough  to  send  me,  a  month  or  so  ago,  your 
appreciation  of  Webster,  read  before  your  Fortnightly  Club 
of  Newark.  At  82,  I  no  longer  am  able  to  read  myself,  but  the 
paper  has  been  read  to  me  twice  over,  and  I  wish  to  express  to 
you  the  great  pleasure  I  have  taken  in  hearing  it.  Webster  is  a 
commanding  figure  among  the  statesmen  of  our  country,  and 
rendered  an  inestimable  service.  At  the  same  time,  he  has  been 
most  unjustly  vilified  and  sadly  misunderstood.  It  is  gratify- 
ing indeed  to  read  a  paper  which  describes  his  work  with  ade- 
quate intelligence  and  sets  him  in  the  place  he  deserves. 

As  a  boy  in  college,  I  heard  Webster's  last  speech  in  Faneuil 
Hall,  and  felt  the  spell  of  his  marvelous  personality.  As  a  sol- 
dier of  the  Civil  War,  I  recall  that  what  fired  my  patriotism 
were  his  great  sentences  upon  the  value  of  the  Union.  Since 
those  days,  as  a  student  and  to  some  extent  a  writer  of  history, 
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I  have  increasingly  felt  the  wisdom  of  his  conception,  and  the 
power  of  his  presentation. 

You  have  ably  set  forth  the  facts  of  his  career  and  the  debt 
the  country  owes  him,  and  I  wish  many  might  read  it.  Thank- 
ing vou  for  sending  it  to  me,  I  am 

Very  respectfully  yours, 
James  K.  Hosmer. 

8  E.  63rd  Street, 
March  16,  1915. 
Dear  Sir: 

I  thank  you  very  much  for  sending  me  your  paper,  read  be- 
fore the  Fortnightly  Club  in  Newark,  on  "Webster's  Work  for 
the  Union." 

I  always  thought  that  Webster  was  more  entitled  than  any 
other  man  to  the  credit  of  the  great  uprising  in  '61  for  the 
Union,  nine  years  after  he  had  died,  and  think  he  was  much 
more  entitled  to  credit  for  the  success  of  the  nation  in  defend- 
ing the  Constitution  and  the  Union  than  scores  of  generals 
who  acquired  great  credit  for  it. 

He  instilled  into  the  hearts  of  two  generations  of  the  young 
men  of  America  that  the  preservation  of  the  Union  was  every- 
thing, and  without  that  there  was  nothing;  and  I  am  glad  to 
see  that  your  address,  which  I  read  last  night,  presents  the 
same  point  of  view. 

Yours  very  truly, 

Frank  Bergen,  Esq.  JoSEPH  H'  Choate' 

FROM  CHAUNCEY  M.  DEPEW 

27  West  54th  Street, 
New  York  City, 
Feby.  2nd,  1919. 
Dear  Mr.  Bergen : 

I  have  read  with  interest  and  instruction  your  paper  on  Web- 
ster. He  has  been  one  of  my  idols  from  early  life,  and  I  am 
glad  to  have  your  illuminating  view. 

Faithfully  yours, 
Frank  Bergen,  Esq.  CHAUNCEY  M.  Depew. 
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